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1 Introduction

The politics of land reform in Africa

In many parts of Africa, the last two decades have been charac-
terized by debates as to the purpose and direction of land reform,
the appointment of commissions of inquiry into land matters,
the formulation of national land policies and ultimately by the
enactment of new land laws. In short, this has been the age not
just of land reform but of land law reform. We have reached an
important historical juncture: many countries - among them
Eritrea, Ethiopia, Rwanda, Tanzania, Uganda, Malawi, Zambia,
Mozambique, South Africa and Namibia - are now considering
the implications of the new legislative changes in land relations
with which they are faced. The main thrust of the new legisla-
tion is to liberalize land tenure and to facilitate the creation of
markets in land.

My aim in this book is to explore the politics of land reform
in Africa and, in particular, to understand the recent revival of
interest in the role of law to bring about development. I seek
to identify the elements of a network of African land law re-
form and to explore the ways in which the network is created
and sustained. This network is made up of significant groups
whose interests are translated into issues of land law reform.
As I show, international financial institutions such as the World
Bank, international donors such as the British Department for
International Development, African governments, legislators,
non-governmental organizations, legal consultants, commercial
lenders and the judiciary have all been important actors over the
past two decades. Their concerns have been translated into issues

of land law reform.
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Altering land relations

In his address to the British Labour Party in 2002, former
US President Bill Clinton gave the following account of a recent

African tour:

I have just come here from a trip to Africa which provided me
with all kinds of fresh evidence of the importance of politics ...
In Ghana ... a new President is working with a great Peruvian
economist, Hernando de Soto, to bring the assets of poor people

in to the legal system so they can be collateral for loans."

His comments are a reminder that, out of office, Clinton remains
committed to the neo-liberal agenda pursued by his adminis-
tration, as evidenced by the coming into being of the North
American Free Trade Agreement and the establishment of the
World Trade Organization.”? As ‘World President of the Third
Way’? his words were designed to convey his commitment to
inclusion: as long as poor people remain outside the legal system
they are not able to participate in the free market. The thrust
of Clinton’s words was that although Ghana’s citizens are poor
they might be brought with some guidance to perceive their only
asset, their land, as good collateral for loans. Indeed, he has
described de Soto’s work as ‘the most promising anti-poverty
initiative in the world’.*

De Soto’s project, as elaborated in his enticingly entitled book,
The Mystery of Capital: Why Capitalism Triumphs in the West and
Fails Everywhere Else,” has met with considerable interest from
international financial institutions and bilateral donors. For this
reason, it is important to set out the main contours of de Soto’s
argument here. According to de Soto, it is the lack of formalized
property rights which explains the failure of non-western coun-
tries (the ‘everywhere else’ of the book’s subtitle) to develop. It is
not that the poor do not have assets. Indeed, we are told that ‘the
entrepreneurial ingenuity of the poor has created wealth on a vast

scale’.® The problem, however, is that ‘they hold these resources
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in defective forms’.” To take one example: ‘houses built on land
whose ownership rights are not adequately recorded’.®

The solution advocated by de Soto reserves a central role for
the law. His programme advocates legal solutions which entail
bringing what are described as the assets of the poor into the legal
system. This would entail submitting to the process of ‘representa-
tion’, to the process, that is, of registration and titling. When land,
for example, is ‘represented in a property document’,’ it is enabled
to lead ‘a parallel life alongside [its] material existence. [It] can be
used as collateral for loans.”'* This is the cause of wealth in ‘the
West’'! where there is ‘an implicit legal infrastructure hidden deep
within their property systems - of which ownership is but the tip
of the iceberg. The rest of the iceberg is an intricate man-made
process that can transform assets and labour into capital.’*?

De Soto argues that research conducted by his Institute for
Liberty and Democracy has estimated that the poor in develop-
ing countries own some 9.3 trillion dollars in assets to which
they nevertheless do not have title. As a result, in confronting
the problems of developing countries ‘we shouldn’t just focus
on the macroeconomic side of the formula: stable money, fiscal
equilibrium, and privatisation. The core of the capitalist system as
I understand it, is that it is essentially a legal property system.’*?
For de Soto, ‘law is the instrument that fixes and realises capital’.*
The law plays a central role because ‘assets need a formal property
system to produce significant surplus value’.’* De Soto’s project
is summed up in the observation that: ‘It is the property system
that draws out the abstract potential from buildings and fixes it
in representations that allow us to go beyond passively using the
buildings only as shelters.”'¢ As I show below, de Soto’s approach
to land is echoed in recent documents of the World Bank in
which land that is used ‘merely as shelter’ rather than a source
of capital is similarly deprecated."”

De Soto’s work has met with widespread approval among

policy-makers as I show in Chapter 3. Clinton’s endorsement of
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his work was followed by high-level meetings in London between
de Soto and members of the British government. His programme
is thought to have had a considerable influence on thinking on
land issues at the UK’s Department for International Develop-
ment.'® It is also certain that other African countries will be
studying de Soto’s project in Ghana. To aid this process and in
order to disseminate his ideas on the formalization of property
rights, de Soto has created the Foundation for Building the Capital
of the Poor in Accra. One of the stated objectives of the Founda-
tion is ‘to establish a regional training centre ... for the benefit of
other countries interested in the property reform programme’.*
Awareness of de Soto’s project is spreading. The United Nations
Development Programme (UNDP) has given its support to the
quest to formalize land rights. Its resident representative in Ghana
has sought to emphasize the broad political relevance of property
rights, stating that they constitute a governance issue and that
their acquisition can ‘transform the ordinary folk into a potentially
active economic agent, indeed a wealth creator ... we are talking
about the direct link between governance and wealth creation
and poverty reduction.’? Voicing his support for de Soto, Ghana’s
President Kufuor hailed the transformation of land into ‘bankable
property’ which would give holders of land titles access to credit:
‘this could prove the vital part of the missing link that might help
generate the prosperity that we all yearn for.’*

By the time of Clinton’s visit to Africa, the World Bank was
already working on the process of reviewing its global involvement
in lending in the land sector. I discuss the role of the World
Bank in promoting land law reform in Chapter 3, but a brief
summary of its outlook on land relations is provided here. The
last review of land issues by the World Bank was carried out
in 1975.%2 In 2001, it completed what it described as a ‘lessons
learned’ study which formed the basis of an electronic consulta-
tion that year.>s The following year, the World Bank issued two
draft reports on land policy. These reports were projects of the
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World Bank’s Research Department with the collaboration of
multilateral and bilateral organizations such as the Department
for International Development (DfID); Germany’s Gesellschaft fiir
technische Zusammenarbeit (GTZ); and the United States’ Agency
for International Development (USAID). The draft reports were
presented as the culmination of a two-year-long process of review
by the Bank of its global involvement in lending in the land sector.
As part of the World Bank’s consultation process, it presented
the first draft at four regional workshops. These workshops were
promoted as opportunities to discuss the draft report with, and
receive feedback from, civil society groups and other interested
parties. The second draft of the report was then released by the
World Bank which posted it on the internet and invited com-
ments. It is on the basis of these two consultation periods that
the Bank published the final policy research report, entitled Land
Policies for Growth and Poverty Reduction, in 2003.*

Policy research reports are the most important vehicles which
the Bank’s researchers can employ to attempt to influence think-
ing on a particular issue from within the institution. They are
generally produced at a rate of only one a year. It can therefore
be expected that the final policy research report will be influential
in setting the policy agenda over the coming years. However, the
World Bank was severely criticized by a number of civil society
groups for failing to consult to any meaningful extent on the draft
reports. Criticisms which were levelled at the Bank included its
reliance on a small number of experts, its failure to invite civil
society groups to attend workshops, the exclusion of landless
peoples, the failure to circulate the drafts to interested parties,
an over-reliance on the internet and the imposition of severe
timeframes on the process of consultation.” It is worthwhile to
quote at length an open letter to the World Bank signed by a

number of South African organizations which read:

We hereby express our profound concern about the land policies
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of the World Bank generally, and in particular, about the current
process through which future World Bank land policies are being
defined. This process of redefinition will not only be decisive

for the future land programmes of the World Bank, but will

also have a strong impact on co-operation policies at bilateral
and multilateral level and on national agrarian reform policies.
According to the information we have received, the World Bank
will be organising regional seminars on different continents
over the coming months to undertake the formulation and draft-
ing of a ‘Land Policy Research Report’ ... This document - which
is expected to have a wide international impact - will later be
redrafted by a small group of experts. The Bank has announced
that the process of redefinition will be transparent and will
include the participation and consultation of civil society, and
the new policies which emerge from this process are supposed to
be ‘defined with the participation of civil society’. If the above is
true, it begs a number of questions, beginning with the question
of ‘who defines ‘civil society’? We further would like to know
what mandate such ‘civil society’ would have to help define a
policy that is expected to be carried out by governments? We
further note the absence of landless and peasant organisations
on the list of invited participants. We believe it is impossible to
embark on a ‘participatory’ process to define land policies with-
out including the peasants’ perspective. The presence and role
of the few civil society organisations appears to be very limited
by the current process. The organisations involved run the risk
of being used to legitimate the claim of a ‘consultative’ process
to justify the World Bank policies. We are also concerned about
the lack of clarity regarding the manner and extent to which

the seminars will influence the final product ... to be drafted by
a few experts - in fundamental contradiction to the supposed
participatory approach. Finally, even less clarity exists regarding
this document’s influence on the actual policies of the World

Bank.?®



According to the final policy research report published in
2003, land does more than simply provide a shelter and a means
of livelihood. It is also to be understood as ‘a main vehicle for
investing, accumulating wealth, and transferring it between gen-
erations’.”” Access to land affects incentives to make investments
and the ability of the poor to access financial markets. Thus, for
the World Bank, land is fundamental not just to poverty reduction
but to economic growth. Policies that make it possible to use land
as a means to access credit turn it into an economically viable
resource resulting in what the Bank terms ‘equity benefits’.?® The
ability of households to access credit using their land as collateral
has widespread implications on two levels according to the World
Bank. First, it affects the household’s ability to make indivisible
investments and, second, it affects the emergence and working
of rural credit markets.” From this perspective, economic growth
as a whole is held back if the assets of the poor are allowed to
remain outside the system of formal credit.

The acquisition of secure tenure rights not only increases
investment in land, for example in the form of labour inputs,
it is also seen as increasing the supply of credit from formal
credit institutions using land as collateral. Although it admits
the empirical evidence to support it is scant, the Bank believes
that the ability to use land as collateral for raising credit and the
existence of a well developed land sales market could enhance
social mobility.** The emergence of financial markets to parallel
and support markets in land is seen as having a beneficial impact
on the broader rural economy by raising funds for both agricul-
tural and non-agricultural activities, by providing working capital
and by enabling access to credit as insurance. Incomplete credit
markets are thus seen as imperfections in wider markets.*

This approach to land has been summed up in the character-

istically succinct words of The Economist as follows:

Africans find it hard to use what they have to best advantage
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because they lack secure property rights. Very few can prove that
they own their land or their homes, because they do not have
title deeds. This matters, because without a reliable system for
ascertaining who owns what, assets cannot be used as collateral.
In rich countries, if a farmer wants to invest in better seeds

or bigger tractors, he can probably borrow the necessary cash
using his land as security. If he fails to honour his debt, the bank
takes the land. If all does well, however, his easy access to credit
allows him to make his land more productive, which in turn
increases its worth. Asset-backed lending is a crucial element

in the dynamism of advanced capitalist countries. In America,
for example, the most common way for an entrepreneur to raise

start-up capital is by mortgaging the family home.*?

Transparently taking its cue from the recently published World
Bank global land policy, The Economist argues that the future lies
in a transition from peasant subsistence to petty bourgeois entre-
preneurship. The Bank’s overall advocacy of rural credit markets
is summed up in the suggestion that without them ‘poor people
would fail to get out of poverty not because they are unproductive
or lack skills, but because, due to credit market imperfections,
they never get the opportunity to utilise their innate ability’.**

Land Policies for Growth and Poverty Reduction is richly sug-
gestive. It brings religious imagery to the business of economics.
Land which is unused (or unusable) because it has not been
brought into the legal system by registration and titling is des-
cribed as a dead asset. Africa’s entrepreneurial spirit and the
innate ability of poor people will only flourish with the liberation
of dead capital. The influence of de Soto on the World Bank’s
thinking is clear: in both its language and its substantive content
the report draws on de Soto’s work.

It should not surprise us to find that Clinton’s support for
the formalization of land rights as a means to access credit

- which was articulated in the language of poverty reduction to



the British Labour Party Conference - is accurately reflected in
the World Bank’s global land policy document. As Callinicos has
pointed out, there is a close relationship between the promotion
of neo-liberal economic programmes by US governments and by

international financial institutions.

At the global level, the imposition of neo-liberal orthodoxy at
least in part reflected a conscious strategy pursued by successful
American administrations in order to maintain US hegemony in
the post-Cold War era: the very name attached to these policies
- the Washington Consensus - is symptomatic of the role played
in their implementation by the institutional complex binding
together the US treasury, the IMF, and the World Bank.**

Now linked with underdevelopment, non-formalized property
relations must be discouraged. However, in an evolutionary mode
of thinking® the World Bank concedes this need not be done all
at once: in relation to land, those areas which are most produc-
tive or valuable should be given priority.*® The formalization of
property rights has none the less become a central component of
development policy, giving the law an important role in develop-

ment. This idea is taken up in Chapter 3.

The revival of ‘law and development’

The contemporary interest in using law to bring about develop-
ment is not new. It has historical roots in the immediate post-
independence period. As an area of scholarship and practice,
‘law and development’ can be traced to the late 1960s.*” At that
time, the main concern of law and development scholars and
practitioners was to provide technical assistance to government
ministries and to boost their administrative efficiency in order to
bring about development. The law and development movement
had a pragmatic and instrumentalist view of the role of law.** Law-
yers played a central role in what Samir Amin has characterized

as a ‘bourgeois national project’ of developmentalism* but by the
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mid-1970s, it seemed that both as an area of scholarship and as
a policy-oriented practice the methods, outlook and objectives of
law and development had been abandoned.*

Today, law and development scholarship and practice are
widely held to have been reborn*' as economic globalization
witnesses a ‘market-oriented development model** imposed on
peripheral and semi-peripheral countries. For de Sousa Santos,
the main features of economic globalization include requiring
national economies to open up to trade and to privatize produc-
tive state enterprises, as well as to ensure that private property
rights are clear and inviolable.** Simultaneous battles for the
formalization of property rights and against corruption are at the
core of the contemporary neo-liberal economic programme.*

Emerging from the wilderness years, law in development has
come once again on to the international agenda, its original con-
cern with the economic growth of the developmental state having
been transmogrified into the promotion of good governance and
the rule of law and, in the words of de Sousa Santos, ‘formal demo-
cracy as a political condition for international assistance’.*

The revival of law and development has thus taken the par-
ticular form of an emphasis on the rule of law. For its advocates,
the rule of law is a necessity for development.4 Without the
formalization of the legal rules governing property, for example,
economic growth will be held back. In Posner’s words, ‘a modern-
izing nation’s economic prosperity requires at least a modest legal
infrastructure centred on the protection of property and contract
rights’.*” The World Bank’s General Counsel, Ibrahim Shihata, has
elaborated the elements of the rule of law as follows: a set of rules
known in advance; rules that are actually in force; the existence of
mechanisms to ensure the proper application of rules but which
allow controlled departure when necessary; the existence of an
independent judicial or arbitral body to make binding decisions
when conflicts in the application of rules arise; and procedures

for amending rules.*
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Invoking de Soto, former US Secretary of State Colin Powell
declared in 2002 that ‘the hidden architecture of sustainable
development is the law. The law. The rule of law that permits
wonderful things to happen.’* The promotion of the rule of law
is now firmly established as a priority of foreign aid. Since the
1990s, the United States and other bilateral donors as well as
international financial institutions, have focused foreign aid
projects increasingly on the rule of law.*° As I show in my discus-
sion of the World Bank in Chapter 3, ‘rule of law aid’ or ‘rule of
law reform’ is now a central feature of development assistance.
Such rule of law reforms are global in their reach. Although in the
global context it is clear that Africa has been a minor recipient of
this type of aid, land law reform has been a key area of priority
for rule of law projects.

Critiques abound of the emphasis placed on the rule of law.
Based on empirical and historical evidence from the United States
and Japan, Upham has argued that the rule of law defies attempts
to create a universal template and that it cannot be transplanted
from one country to another. For Upham, the intricate connec-
tions between law and politics should not be denied but made
explicit. Indeed, the imposition of the rule of law could impede
economic, social and political development because the for-
malization of rules ignores the workings of informal agreements
and social control. Upham asserts that the rule of law has been
misconceived as a path to development when it should in fact be
viewed as a desirable consequence of development.**

In a detailed critique of de Soto’s programme, David Kennedy,
a legal academic who has written extensively on the possible role
that law might play in bringing about development, has pointed
out that the many problematic aspects of de Soto’s work should
not be allowed to distract us from the fact that it is none the
less correct ‘to insist that “capital” is a legal institution’.”* This
outlook is confirmed in de Soto’s insistence that: ‘Property is

not a primary quality of assets, but the legal expression of an
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economically meaningful consensus about assets ... Property
is not the assets themselves but a consensus between people
as to how those assets should be held, used and exchanged.’*
Exploring de Soto’s ideas in the context of the recent revival in
law and development, Kennedy offers an insightful characteriza-
tion of the contemporary embrace of the rule of law.>* He argues
that there is an unarticulated hope among practitioners and
scholars that opting for law might substitute for, and thus avoid
confrontation with, ‘perplexing political and economic choices’.*
Echoing Upham’s analysis, Kennedy argues that there has been
a failure to interrogate ‘the idea that building the rule of law
might itself be a development strategy’.”® This has meant that
law and development practitioners and scholars have excluded,
rather than encouraged, contestation over economic and political
choices: ‘this places law, legal institution building, the techniques
of legal policy-making and implementation - the “rule of law”
broadly conceived - front and centre’.’’

In the next section, I draw on Kennedy’s observation that reli-
ance on the rule of law as a development strategy itself reflects
economic and ideological commitments. My aim is to capture a
sense both of structure and of agency in the process of land law
reform and to show how we have been persuaded to overlook a
range of political and economic choices by relying on the law.
Land, as a social and economic asset, invites such contestation
perhaps more than any other. How land may be dealt in, and by
whom, is a question of social, political and economic importance.
Taking our cue from Kennedy, it is necessary to explore whether
in recent years contestation over the meaning and direction of
land reform has been excluded by resorting to law and to building

legal institutions.

Structure and agency in ‘law and development’

Within the broader context of the revival of law and develop-

ment, how has land law reform come to occupy a central place
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on the rule of law agenda? How has the project for the formaliza-
tion of land relations which began in the early 1990s been articu-
lated and promoted? Drawing on literature in the sociology of
science, Bruno Latour’s theory of the means by which networks
are created, sustained and fall into disrepair provides us with a
useful starting point.*® By charting the success of Louis Pasteur’s
laboratory in isolating the anthrax virus and developing a vaccine
against it, Latour showed the conditions necessary for a given dis-
cipline to establish itself initially and to thrive thereafter. Latour
sought in his work to destabilize the distinction, hitherto com-
monly respected by social scientific accounts of science, between
micro-level studies (which entailed ‘studying micronegotiations
inside scientific disciplines’) and macro-level accounts (which
involved ‘studying organizations, institutions, public policy’).*
Instead, Latour argued for the need to get inside the ‘sacred walls
of these temples’ and to recognize that ‘nothing extraordinary’ and
nothing ‘scientific’ was happening.® The importance of Latour’s
contribution to the sociology of science lay in focusing ‘on the
construction of the lab and its position in the social milieu’.**
The importance of this analysis for the purpose of under-
standing the last two decades of land reform in Africa resides
in its explicit acknowledgement and elaboration of the ways in
which interests are translated and, furthermore, in its refusal to
heed the boundaries between inside and outside which scientific
disciplines are designed to respect. For Latour, it is precisely by
respecting these boundaries that we enable mystified versions of
scientific activity to be promulgated. Latour showed how Pasteur
succeeded in establishing his laboratory as ‘an obligatory point of
passage’ in a world that previously had not been exposed to lab-
oratory science. Thus, groups with a range of different interests,
such as farmers, came to see a vaccine against anthrax as the
solution to their problems. Pasteur was able to enrol and enlist
others by convincing them of what their interests were and what

they ought to be.®* Pasteur’s microbiology was perceived to have
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defeated the anthrax virus so the message was, ‘If you wish to
solve your anthrax problem, come to my lab because that’s where
the forces are reversed. If you don’t ... you will be eliminated.’®*
Latour showed that, far from being inevitable, the central role
played by Pasteur’s laboratory came about because he was able to
‘translate’ the interests of many different actors into a scientific
issue and to propagate the message that the solution to their
problems lay in his laboratory.

How might we employ Latour’s insights into the sociology of
science to explain what has occurred in land law reform? I will
argue that land law reform has become an ‘obligatory point of pas-
sage’® for those seeking to solve Africa’s development problems.
Before doing so, however, it is useful to rethink the early law and
development movement in this light. Drawing on network theory
as elaborated by Latour enables us to understand the work of
law in development scholars who crafted for themselves a central
role in the post-independence developmental state. In the social
sciences, such scholars sought to promote their own discipline as
the discipline of the independence era.®® In the African context,
this can be explained by a particular historical conjuncture. Legal
scholars moved to fill the void left by anthropology, the dominant
discipline of the colonial period. Whereas anthropology had be-
come discredited in the eyes of the leaders of newly independent
states, law was relatively untainted by the colonial project. Legal
solutions were thus sought to the problems of development. A
prominent example of this approach was the work of Professor
L. C. B. Gower in drafting a new company law in Ghana.® A legal
training came to be considered a desirable qualification for work
in the vast government bureaucracies developed after independ-
ence. In this period the implicit message was, ‘If you want to solve
your political, economic, institutional or intellectual problem re-
garding Africa, you must pass through the legal academy first.”*’

Similarly, Latour’s network theory provides us with impor-

tant insights into the contemporary land law reform process.
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Those who advocate legal solutions to land problems capture
the interests of others, ‘convincing others of what their interests
are and what they ought to want and to be’.®® In the field of
land reform, as I show in Chapter 4, technical legal consult-
ants have played a key role in advocating the resolution of land
problems through the use of law. Seen in this light, the interest
in land law reform which has characterized the last two decades
is predominantly a consequence and not a cause of such work.
Technical legal consultants have successfully intervened to assist
in the difficult task of addressing contradictory demands in rela-
tion to land. The experience of Tanzania is pertinent here. In
the 1980s, rural inhabitants had become increasingly vocal in
pressing the government to address problems of land grabbing,
as well as the chaotic state of the land tenure system. However,
the main impetus for embarking on the land reform process
came from international financial institutions that saw land
reform as intricately connected to questions of good governance
and the efficient operation of a market economy. In opting for
legal solutions, the boundaries between what the international
financial institutions want and what they are made to want®
by technical legal consultants pressing for legal solutions have
been increasingly blurred. As experts, the skill of land-related
technical legal consultants lies in ‘fostering interest groups and
persuading their members that their interests were inseparable
from [the consultants’] own’.”

Translating the interests of significant groups in the land re-
form process necessarily entails identifying the pertinent cause
of the problem faced by African societies. This might be summed
up in the following diagnosis: ‘If you have lacked development,
it is because you lack the rule of law which brings with it the for-
malization of property. Dead capital is tied up in your land that
can only be liberated by formalizing tenure relations.” As I have
shown above, such an analysis has widespread currency at the

present time. Having designated informal land tenure as the cause
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of underdevelopment, the message is propagated that if the third
world wants to solve its problem, it must formalize land relations
by passing through what we might describe as a law laboratory.
Although an instrumentalist view of law fell out of favour in the
1970s, economic and political neo-liberalism have now provided
the necessary conditions for a new law and development. Land
law reform plays a central role in this new law and development.
What the seemingly inexorable rise of the land reform project
may obscure, however, is the difficult distributional choices
which any land policy must entail. By creating and working to
sustain a network of land law reform, in which priority is given
to the formalization of property rights and the promotion of the
rule of law, some political and economic choices will have been
excluded. Drawing on Latour’s work on the sociology of science,
we can begin to construct an account of the last two decades of
land law reform. Latour’s sociology allows us to explore how law
became an ‘obligatory point of passage’’* and to recover a sense
of agency most often missing from accounts of land law reform.”>
In doing so, however, it is important to retain an understanding
of the importance of structure. While Latour’s sociology lends an
important sense of agency to the last two decades, explicating how
law has come to play a central role in land issues, its usefulness
in accounting for the wider economic and political context within
which the many important actors on the land reform scene have
played out their roles is limited. One might say that whereas
Latour’s model assists in explaining sow the network of African
land law reform came about, it is less helpful in describing why
this has occurred. As Byres has reminded us: ‘[lJand reform [does]
not reach policy agendas in a political vacuum’.” Latour’s socio-
logy elevates the role of individuals in creating and sustaining
networks and its explanatory power is limited by its emphasis on
individual motivation. Although it contains an implicit suggestion
that networks can only succeed at particular historical moments,

political context is rarely foregrounded in Latour’s network theory.
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In exploring the network of African land law reform, what is
required is an account of both agency and structure. Efforts to
promote land law reform since the 1990s cannot be understood
without attention to the wider context of contemporary economic
and political neo-liberalism.

Cutler’s work on the role on law in neo-liberal globalization
offers a means to explore this wider context. From a historical
materialist position, Cutler has argued that the significance of
law’s role in the process of neo-liberal globalization has not been
adequately understood and critiqued.” Cutler notes that law links
global and local political and economic orders in complex ways,
forming ‘a juridical link between local and global political-legal
orders’” so that, despite being neglected in most scholarship,
‘the globalisation of law is an integral aspect of the globalisation
of capitalism’.”® Law plays a crucial role in the globalization of
capitalism in two interrelated ways. First, the globalization of
law promotes certain values: ‘the law that is globalised is essen-
tially American or Anglo-American in origin, promoting the values
of neo-liberal regulatory orders. These values and beliefs are in
turn embodied in legal rules that provide the foundation for the
expansion of property relations based in the private appropriation
of surplus value.””” Second, the cultural effect of the process of
globalizing law ‘is integral to the internalisation of neo-liberal
discipline by elites’ while also ensuring that this discipline is
in turn reproduced in local laws as well as transnational laws.”
Cutler argues that ‘globalised law advances the interests of a
transnational class whose members function as the “organic
intellectuals” for the globalisation of capitalism’” and that a
transnational class ‘advances a particular legal culture informed
by neo-liberal values and the privileging of private ordering as the
most natural, efficient, consensual and just means of regulating
commercial and productive relations’.*

Although in my view Cutler’s depiction of law as ‘ubiquitous’

- everywhere codifying and regulating economic, social and
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political life - is overdrawn, her elaboration of law’s importance
to the globalization of capitalism contains important insights.
I return to the question of law’s ubiquity below, but before that
I would like to elaborate on how Cutler’s characterization of
law might assist in understanding the functioning of a network
of African land law reform. First, Cutler’s theoretical approach
allows us to model the different levels at which land law reform
has been debated and enacted. Law forms the link between the
many levels of land law reform, starting at the global level with
international financial institutions and moving through national
governments down to peasants in the fields. The notion of a ‘juri-
dical link’ allows us to see the phenomenon of land law reform
in its global and local aspects. It also enables us to recognize
that the network of land law reform is not created and carefully
maintained for its own sake. The globalization of law, as Cutler
reminds us, is fundamental to the globalization of capitalism.
Harnessing this insight to Latour’s network theory allows us
greater insights into the law lab and the question of why certain
diagnoses are reached and certain solutions recommended. The
diagnosis that the problems of economic development lie in
non-formalized land relations can only take place in an era of
neo-liberalism, and the solution - that land relations must be
formalized - likewise has its political and economic context.
Cutler further urges us to be alert to the ways in which the
globalization of law promotes certain values. The replacement of
communal tenure with private tenure is achieved not simply by
the spread of a network but by the globalization of law. Across
Africa, remarkably similar new land laws will seek to replace
complex and varied forms of communal tenure with private land
tenure.®> Whereas network theory provides a powerful account of
how individuals might work to create and sustain the network
which achieves this alteration in land relations, Cutler’s attention
to the role of elites allows us to go further to explain the endur-

ance of networks. Local elites internalize the globalization of law,
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naturalizing and privileging private ordering and portraying the
process of its triumph over other forms of social and economic
life, such as communal tenure, as consensual. In accounting for
the role of a transnational elite, the members of which act as
‘organic intellectuals for the globalisation of capitalism’® Cutler’s
account allows us to explore the role of powerful actors in the

land reform process.

Collateral damage

In an era of ‘neo-liberal triumphalism’,* little attention has
been paid to that which is excluded by opting for one approach
to African land tenure rather than another. Debates about the
purpose and direction of land reform have taken place within
strictly proscribed parameters. The liberalization of land is treated
primarily as a technical exercise and, with the exception of a
few commentators,*® its ideological nature remains unexposed.
Kennedy has prompted us to consider what is excluded when the
formalization of land relations is granted lofty status as the solu-
tion to the problems of development.®

At least two alternative perspectives have been neglected as
a result of the dominance of legal solutions to land. First, as
Kennedy argues, the difficult distributional choices entailed in
any debate about land have been overlooked. According to Benda-
Beckmann, this amounts to treating property law as ‘scapegoat
and magic charm’®” and ensures that the political aspects of prop-
erty and vexed issues of redistribution are not confronted.®® Cutler
has summed up this perspective by urging us to pay attention to
‘the political significance of law, in terms of determining who
gets what’.* The second perspective that has been missing from
contemporary debates about land law reform is the question of
what constitutes law. De Soto and the World Bank purport to cele-
brate the idea that landholdings range from the purely informal to
those formally recognized and given support by the legal system of

the state.”® De Soto is keen to project himself as the champion of
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the poor whose empirical research has recognized and recorded
the struggles in which the poor engage to acquire ‘accumulated
assets’.”! In his words: ‘I resent the characterization of such heroic
entrepreneurs as contributors to the problem of global poverty.’*
De Soto’s professed celebration of the assets of the poor should
not, however, mask the fact that alternative forms of land tenure
are deprecated and undervalued by advocates of formalization.
Communal and informal tenure arrangements are characterized
as ‘passive’,”® ‘defective’®* and ‘extra-legal’,” and as belonging to
‘the grubby basement of the pre-capitalist world’.*®

The legal centralist assumptions that underpin contemporary
land reform efforts have thus remained largely unexposed.®” Legal
centralism has been described as the idea that ‘law is and should
be the law of the state, uniform for all persons, exclusive of all
other law, and administered by a single set of state institutions.
To the extent that other, lesser normative orderings ... exist, they
ought to be and in fact are hierarchically subordinate to the law
and institutions of the state.””® A legal centralist outlook charac-
terizes de Soto’s work. Despite his suggestion that his approach
seeks to celebrate and reward the creativity of the poor, which
he describes as ‘the arduous achievements of the small entre-
preneur’,”® de Soto’s approach to informal property rights is to
categorize them as ‘extralegal social contracts on property’.' De
Soto seeks to snuff out once and for all the range of normative
orders which, although they enjoy no connection to the state, play
important roles in the people’s lives.’”* The multitude of ways
in which people relate to and perceive of land as well as their
fellow landholders are denied by legal centralism. In deprecating
informal land tenure arrangements as backward and economic-
ally inefficient, advocates of formalization suggest that it is only
by bringing these arrangements into the formal legal system of
the state that their value can be realized. This approach fails to
acknowledge the multitude of ways in which people deal in land

and ‘fails to explain why law-like patterns of social behaviour
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occur even though they lack some of the apparently essential
characteristics of formal law’.'*>

De Soto’s programme and its World Bank counterpart also
fail to acknowledge that there may be legitimate and important
reasons why people choose to hold and deal in land outside the
formal legal system (the ‘extralegal’ system to employ de Soto’s
term). For example, empirical research among women urban
farmers who work small plots of land within the borders of many
third world cities under informal arrangements has demonstrated
how, even in the face of undeniable uncertainty as to their con-
tinuing access to the land, they wish to retain the advantages of
informal arrangements. This allows them to evade the payment of
rates and taxes and avoids the revelation of important sources of
independent income to male members of their family. Faced with
a physically and symbolically coercive state,'”® women and others,
such as urban slum dwellers, have adopted practices of ‘exit’.!**
This suggests that they have chosen ‘poaching, appropriation,
silence’'® rather than visible engagement with or opposition to

the state. As Davis has put it in his study of urban slums:

The pundits of bootstrap capitalism, like the irrepressible
Hernando de Soto, may see [the] enormous population of mar-
ginalized labourers, redundant civil servants and ex-peasants as
actually a frenzied beehive of ambitious entrepreneurs yearning
for formal property rights and unregulated competitive space,
but it makes more obvious sense to consider most informal
workers as the ‘active’ unemployed, who have no choice but to
subsist by some means or starve. The world’s estimated 100
million street kids are not likely - apologies to Senor de Soto

- to start issuing IPOs or selling chewing-gum futures.**

Conclusion

I elaborate upon these themes in the remainder of this book.

In Chapter 2 I explore the political and economic backdrop to
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contemporary land reform in Africa, a process which Bernstein
has dubbed ‘new wave land reform in an era of neo-liberalism’.'*’ I
show that pressures on national governments from rural constitu-
ents to deal with long-standing problems of land conflicts have
combined with the agenda of international financial institutions
and bilateral donors to liberalize land tenure. It appears that
once national governments began to address grievances over
land, by appointing Commissions of Inquiry into land matters
for example, matters began quickly to develop beyond their con-
trol.'® There is evidence that the land reform process developed
a substantial momentum of its own, ultimately leading national
governments to approve new land laws over which they feel little
sense of ownership or control. This explains the confusion with
which new land laws are often received and the uncertainty that
surrounds the questions of how they are to be implemented.

Having described the political, economic and social context of
recent land reform in Chapter 2, the remaining chapters explore
discrete sections of the network of land law reform. The workings
of each section are explored in turn and the ways in which parts
of the network interact and overlap are discussed. In Chapter 3, I
discuss the role of international financial institutions in pressing
for land law reform. The role of the World Bank, the key institu-
tion concerned with land issues, is explored through a study of
its main policy documents. This chapter demonstrates that the
World Bank has been, and will continue to be, a key actor in
the network of land law reform. The World Bank has sought to
address what it perceives to be the problems of land relations by
using the law to bring about changes in tenure relations. Placing
the World Bank’s land policy in the broader context of the revival
of interest in the rule of law, this chapter demonstrates that the
Bank constitutes a central element of a revived network of law
and development practice. It also investigates the role of bilateral
aid donors in promoting land reform.

Chapter 4 goes on to discuss a further element of the revival of
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law and development of the network of land law reform. Technical
legal consultants have played a key role in drafting new land laws
that facilitate the liberalization of land tenure and have bolstered
efforts to ‘bring the assets of the poor into the legal system’.*®
Their role in promoting the use of the law to address land issues
is explored here. In addition to drawing on Latour’s sociology of
science to suggest how the work of technical legal consultants
on land might be modelled, this chapter explores key debates in
legal methodology that have characterized the last two decades.
It aims to show that contestation about the role of law and about
the methodology to be adopted in drafting new land laws, far from
being technical debates among lawyers, are intricately connected
with political choices.

In Chapter 5, the ambiguous role of civil society groups during
the last decade of land reform is discussed. Such groups have
been an important element of the network of land law reform.
Drawing in particular on the experiences of gender progressive
groups in Tanzania and Uganda during the land reform process,
I show that rather than challenging the use of law and the exclu-
sion of distributional choices that this has entailed, civil society
groups have themselves adopted a technicist and instrumentalist
approach to land issues. Rather than debating and challenging
the direction of land reform, they have been largely reactive, com-
menting on new legislation and pressing for amendments to the
law. They have not shown themselves effective in influencing
the broader policy agenda. In Chapter 5, I suggest reasons to
explain this and contrast their impact and strategies with those
of emerging rural movements in Africa.

In Chapter 6, I explore the lessons that can be drawn from the
last two decades of land reform in Africa and discuss some of the
implications of the changes in land tenure we have witnessed.
Having traced in the course of this book the privatization of land
and the process of its marketization, as well as the vigorous efforts

directed at financializing land relations, I discuss in this chapter
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what I see as the emerging struggles of the future. I identify three
likely future developments. First, I suggest that the coming years
will witness a worsening of gender relations as, increasing land-
related debt puts pressure on women’s unpaid household labour.
Second, I point out that the prominent roles that will come to be
played by commercial lenders and the judiciary have received no
attention to date. Yet it is clear that bankers’ organizations have
already had an important impact on determining the shape and
content of Africa’s new land laws. The liberalization of land mar-
kets and the promotion of formal credit provide unprecedented
opportunities for commercial lenders in Africa. Their lobbying
activities have had a powerful impact on the process of land
tenure reform as they have tried to ensure that new land laws
do not increase the risks entailed in lending. I suggest that they
will continue to exert even greater influence in the future and
that the promotion of rural credit will receive concerted backing
from international donors and African governments. It can be
predicted that, over the coming years, the judiciary will play an
increasingly important role in African land matters as it seeks
ways to fulfil the demands of commercial lenders for certainty in
lending. Chapter 6 also seeks to demonstrate, third, that although
it has been largely neglected in discussions of land law reform,
the issue of implementation merits close study. The dominant
approach to implementation has been to see it as the relatively
unproblematic end-point of the process of reform. This technical
approach has overlooked the important role of implementers of
land law, ‘the street level bureaucrats’,''® whose attitude to new
laws can have a dramatic impact on their prospects. I argue that
the difficulties of implementation — which, having been neglected
in the course of debates about new land laws, have recently be-
gun to receive the attention of policy-makers — will become an
increasingly important feature of the African land question in

coming years.
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2 Contemporary land reform in Africa

There is a palpable sense of surprise and bemusement in the
air when the prospects for Africa’s new land laws are being dis-
cussed. The impression given is that new laws are being imposed
with unseemly haste, causing confusion among those affected
by them. Puzzled questions are being asked: how did we end up
with these new laws? How are we to deal with the changes they
bring?

The emergence of land reform on to national political agendas
in the late 1980s can be understood only in the context of wider
pressures for the liberalization of African economies.! While Afri-
can states were no doubt under pressure from rural constituents
to deal with grievances over land matters, to address historical
wrongs or to resolve problems of conflict and displacement, this
does not fully account for the thorough overhaul in land relations
that resulted a few years later. Before elaborating on the rise to
prominence of land law reform, in this chapter I explore some of
the problems concerning land being experienced on the continent
and discuss the issue of what Africa’s land questions might be.
I begin by investigating the broader issue of why land reform is
perceived to be important and by addressing the question: what
precisely do we mean by land reform?

Defining land reform

Land reform has a long history* and both socialist and non-
socialist states have attached importance to land relations as a
marker of broader economic and political relations. Byres, argu-
ing that land tenure was often perceived as an impediment to
growth in the post-1945 period, cites an early United Nations re-

port on land reform as evidence: ‘for many countries the agrarian
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structure, and in particular systems of land tenure, prevent a
rise in the standard of living of small farmers and agricultural
labourers and impede economic development, both by prevent-
ing the expansion of the food supply and by causing agriculture
- usually the major economic activity - to stagnate.”® According
to this view, the economy as a whole, not just the agrarian sector,
is adversely affected by inequitable or inefficient tenure. From
what has been described as an inter-sectoral perspective,® it is
argued that problems in agriculture affect the growth not just of
this sector of the economy but of industry as well. Unsatisfactory
land tenure is held responsible for a lack of economic growth by
restricting food supplies to the urban workforce, as well as by
allowing the countryside to stagnate.

More recently, discourses of international development aid
have explicitly linked access to secure property rights with poverty
reduction. As I show in Chapter 3, the World Bank has been at
the forefront of propagating the idea that unclear tenure rights
hinder the development of agricultural and wider credit markets
and it has been joined in this view by bilateral donors, with the
UK, acting through the Department for International Develop-
ment (DfID), chief among them. In addition, as I will show, the
report of Britain’s Commission for a Strong and Prosperous Africa
has urged that all donors support the acquisition of formal legal
title to land in order to tackle poverty and promote growth.” Land
issues are now clearly visible on international aid agendas and,
what is more, they take a discernible form: the encouragement
of private, individual and registered property rights.

Different meanings have been attached to the term ‘land
reform’ at different times and it is important to clarify what
is meant by its use in varied contexts. In providing a historical
overview of land reform, Bernstein has traced the transition from
the state-led development perspectives of the 1950s and 1960s
to contemporary land reform, which he describes as ‘self-styled

“new wave” agrarian reform in the age of neo-liberalism’.® Bern-
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stein shows how the end of the developmental era also marked
the cessation of major redistributive land reforms. These lasted
from 1910 to 1970. For Bernstein, these reforms were part of
the transition from feudalism to capitalism. A transition occurs
from an agrarian to an industrial economy in which generalized
commodity production is the norm. In the classic bourgeois
view, agrarian change is overseen by the state in order to ensure
the modernization of farming and overall economic growth.
In contrast, contemporary land reform takes place in an era of
globalization in which the state is taken to play a diminished
role, and the liberalization of trade has integrated third world
farmers into global commodity chains and markets.” Today, land
reform is centred on property rights and has as its central aim
the achievement of tenure reform, as the following account of

Latin America shows:

One of the pillars of neo-liberal thinking about the future of

the agricultural sector is the need to provide security of tenure
to producers to encourage investment and, hence, productivity
and production increases. This is one of the main motivations
behind land-titling projects and efforts to modernize cadastral
systems and land registries. The other motivation is to foster

a more efficient land market, making it easier for land to be
purchased and sold. Almost every single Latin American country
was undertaking land-titling programmes of some sort in the
1990s ... Once properties are measured and mapped and titles

registered, land ownership will be more difficult to contest.®

It is interesting to note briefly that the timeframe set out by
Bernstein in explaining these two phases of agrarian reform map
on to the history of the law and development movement I have
narrated in Chapter 1. It is significant that law and development’s
first blooming took place in the developmental era - that is, in
the immediate post-independence era when redistributive reform

was, in Bernstein’s view, very much on the political agenda - but
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that as an area of scholarship as well as a significant practical
field, law and development ceased to have a notable impact in
the 1970s. Today, both land reform and law and development
have returned to the political agenda. They have both taken new
forms and have reappeared in a significantly altered economic
and political context. In its new guise, land reform no longer signi-
fies redistributive reform with its emphasis on the possibilities of
transferring larger operational holdings to those with little or no
land, such as wage labourers or the landless. Instead, land reform
has come to mean tenurial reform. Such reform is concerned with
the terms on which an operational holding is controlled and
worked.’ I discuss this distinction in greater detail below but it is
interesting to note here that just as the new law and development
no longer takes developmentalism as its focus but has, in its new
guise, instead embraced the achievement of the rule of law and
good governance as the solution to the perceived problems of the
third world, so in relation to land reform the current focus is not
on redistributive reform but on altering land tenure. Specifically,
as Sam Moyo has pointed out, discussions of land reform have
focused on the problems of land administration systems and
the need for their reform rather than on redistribution.'® Finally,
it is important to acknowledge that both land reform and law
and development have made their reappearances in economic
circumstances quite different to those that prevailed in the 1960s
and 1970s. Most notably, economic globalization has forced coun-
tries of the south to open up their national economies to trade,
as well as to privatize productive state enterprises.'’ As a result,
‘hegemonic states, by themselves or through the international
institutions they control - particularly the international financial
institutions - have strained the political autonomy and the effec-
tive sovereignty of peripheral and semi-peripheral states to an
unprecedented extent’.'?

The first law and development movement had a remote rela-

tionship with redistributive land reform." Both shared an overall
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concern with state-led development but law and development did
not play a key role in the alteration of land relations in the im-
mediate post-independence period. It is clear that today a revived
law and development agenda enjoys a more intimate relationship
with land reform: scholars located in the broad field of law and
development debate the purpose and direction of land reform as
well as frequently being involved in the technical task of draft-
ing new land laws. In order to explain law and development’s
engagement in this field, it is necessary to return to the definitions
of land reform introduced above and to ask: what is meant by
land reform in different contexts and how is the term employed
today?

In any discussion of land reform, it is important to distinguish
between redistributive land reform and tenurial land reform.
Byres has sought to contrast the different elements of each ap-
proach.' Redistributive reform is concerned with the possibilities
of redistributing operational holdings, transferring land from
those with larger holdings to the landless or to wage labourers
for example. It thus has the potential to be more radical than
tenurial reform which is concerned with the terms on which an
operational holding is controlled and worked, and is attentive to
those aspects of tenure which are thought to affect incentives,
investment and efficiency. Both redistributive reform and ten-
urial reform focus on obstacles to agricultural productivity. The
former holds that access to land will bring about increases in
output and provide a source of subsistence and access to credit,
while the latter emphasizes how certain aspects of tenure, such as
tenancy arrangements, can act as impediments to growth. Calls
for redistributive reform also tend to follow a period of political
upheaval, for example on the achievement of national independ-
ence or as a result of peasants’ demands. According to Byres, the
beneficiaries of tenurial reform tend to be larger peasants, while
those of any redistributive measures are generally the landless

and waged labourers.
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Although the potential role that law might play in these two
types of land reform is not an explicit concern for Byres in his
elaboration of the elements of tenurial and redistributive reform,
the implications for law are evident. Redistributive reforms
require that tenure reform be undertaken after the allocation of
land, to consolidate or guarantee the changes. Whereas its initial
impetus is political rather than legal, redistributive reform implies
law reform because legal changes will be necessary in order to
consolidate its achievement. In contrast, tenurial reform may also
have political motivations (such as addressing the grievances of
rural constituents) but it will be much more closely linked to
legal change. Tenure reform is in fact land law reform. It does
not require redistribution of land holdings but is dependent on
the alteration of the terms on which such holdings are owned,
controlled and dealt in. This will not only require changes in the
law but will in fact be achieved through law.

The relative desirability of redistributive reform and ten-
urial reform has been much discussed by theorists of agrarian
relations over the past twenty-five years. The debate has recently
been reignited as the idea of poverty alleviation has come to
prominence in discourses of international development.'® The
possibility of such a connection is suggested, for example, by
the title of a recent paper by Keith Griffin, Azizur Rahman Khan
and Amy Ickowitz that explicitly links issues of poverty and land
distribution.* The paper prompted a vigorous debate in the pages
of the Journal of Agrarian Change, in which Byres - from the his-
torical materialist perspective that characterizes what is labelled
the SOAS school of agrarian studies'” - sets out what appeared to
him to be the conceptual and political shortcomings of the GKI
(that is, Griffin, Khan and Ickowitz) thesis on redistribution.

In essence, GKI assert that the solution to enduring rural
poverty is redistributive land reform that transfers land from
landlords to small peasants and landless labourers. This, accord-

ing to the GKI thesis, will set up an agrarian structure dominated
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by peasant owner-cultivators using family labour to cultivate the
land. The authors argue that tenure reform alone cannot tackle
poverty or substitute for redistribution because it is possible for
powerful landowners simply to ignore or find ways around tenu-
rial changes such as the imposition of land ceilings. The GKI
thesis in favour of redistribution is founded on the idea of the
inverse relationship. This holds that whereas large landholders
have plentiful access to land and capital, they find themselves
short of sufficient labour, whereas the opposite is the case for
small farmers for whom land and capital are in short supply
but labour is abundant. I will discuss the gender implications of
this model in Chapter 6 - emphasizing the fact that theorists of
the inverse relationship can assume an abundant labour supply
for small farms because they rely on the existence of unpaid
family labour, and especially the efforts of women - but first it
is important to explore the GKI thesis further. According to this
model, large landowners respond to shortfalls in labour supply by
employing expensive hired labour and by relying on mechaniza-
tion to cultivate their land in an extensive manner. In contrast,
small farmers cultivate their land intensively, and generate more
‘employment’ per unit of land. In the absence of economies of
scale, this means that small landholders achieve more per unit
than large ones. It is based on this perceived efficiency of small
farms that GKI frame their argument for redistribution. They
contend that land should be redistributed to small farmers who
make more efficient use of labour and who, given greater access
to capital, are likely to be more productive overall than large land-
holders. GKI's position is summed up in the statement that ‘the
case for land reform rests not on the existence of defective tenure
contracts but on the concentration of land ownership rights and
the inefficiency, inequality and poverty that this creates’.'®
Byres disagrees with the GKI position on a number of
grounds.” First, the scheme advocated by GKI would require

substantial intervention by the state, an idea which Byres points
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out is not likely to find favour with neo-classical economists, des-
pite GKI’s liberal use of neo-classical economic concepts such as
utility maximization and perfect competition. Byres charges GKI
with developing a populist, utopian and ahistorical approach that
ignores the importance of the industrial sector of the economy in
reducing poverty. He also writes of their approach that it neglects
the possible existence of capitalist relationships in the country-
side and the potential that the peasant family farms envisaged
in the GKI scheme may over time be transformed into capitalist
farms. Byres’s critique of the inverse relationship is that it mis-
understands the supposed economic superiority of small farms,
which might be caused not by their natural efficiency but because
economic distress requires them to increase and intensify their
labour input. For Byres, tenure reform alone has the potential
to achieve a great deal - by abolishing landlordism, for example
- and should not be wholly dismissed as it is in the GKI thesis.

The salience of the redistribution versus tenurial reform de-
bate does not lie solely in the fact that international development
discourse has recently espoused ideas of poverty reduction that
also appear to be a concern of theorists of land reform. The
emergence of rural movements struggling to access land through
extra-legal means such as occupation or squatting also lends
urgency to the discussion. As a result of land occupations, calls for
redistribution have in recent years come to political prominence
not just in Africa but globally. They have signalled the political
and economic importance of land reform and their import has
not been lost on international donors and financial institutions.
The strategies adopted by Brazil’s Movimiento Rural Sem Terra
(Landless Workers’ Movement) in the south and south-east of the
country since the 1980s - including the invasion of land and its
settlement, the setting up of cooperatives to oversee production,
and the nurturing of alliances with the Workers’ Party - is thought
to have elicited a response from the World Bank and the United

States Agency for International Development (USAID) in the form
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of accelerated titling programmes to counter the confiscatory
methods of the movement.” I return to a discussion of rural social
movements in Chapter 5 and in particular to their potential for
contesting the emphasis on law that characterizes contemporary

land reform.

African land questions

In this section, I explore some of the land problems experi-
enced in African countries, such as concentration of ownership,
lack of access and land disputes. In exploring the question of why
land reform came on to national political agendas at this time,
it is important to be alert to the range of land problems facing
rural constituents and the nature of their grievances. Although,
as I will show in later chapters, it has been more powerful actors
such as international financial institutions that have succeeded in
determining the direction of African land reform, it is important
to remind ourselves of the neglected demands of rural inhabitants
and of their concerns over land. These demands are evidence that
there are difficult land questions facing the continent, contrary to
the view of some scholars that this is an issue of little relevance
outside the former settler colonies with their unique experience
of land expropriation.” It has been argued that whereas agrar-
ian questions surely exist on the continent (characterized as it
is by food insecurity, exploitation of labour and unequal terms
of trade),””> no land question can be identified because in sub-
Saharan Africa land is abundantly available and rights to such
land are guaranteed by rules of customary tenure.”

As Moyo has pointed out, this assumption has rarely been
challenged and as a result, ‘the essence of [the] land question
... has never been adequately conceptualised’.?* Moyo therefore
asks directly ‘whether Africa has a land question, and if so, what
is the nature of its land question’.”® He argues that theorists have
focused too narrowly on the root of possible land questions, seek-

ing evidence of historical land alienation under colonialism as
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their first point of reference. In doing so, they have neglected the
range of ways in which land concentration has taken place over
time and failed to recognize the glaring empirical evidence that
land inequalities due to such concentration continue to increase.
Moyo points in particular to emerging rural movements as evid-
ence of the existence of pressing African land questions.*

A number of scholars have sought to capture the range and
complexity of Africa’s land problems. In general, they have
pointed to insecurity of tenure, subdivision of land, informal land
markets, the alienation of land and its concentration, and the role
of undemocratic structures of local government in dealing with
land disputes.” In a recent overview, Peters provided a detailed

summary of the situation:

Competition over land for different purposes intensifies due

to growing populations and movements of people looking for
better/more land or fleeing civil disturbances; rural groups seek
to intensify commodity production and food production while
retrenched members of a downsized salariat look for land to
improve food and income options; states demarcate forestry
and other reserves, and identify areas worthy of conservation ...
representatives of the state and political elites appropriate land
through means ranging from the questionable to the illegal; and
valuable resources both on and under the land (timber, oil, gold,
other minerals) attract intensifying exploitation by agents from
the most local (unemployed youth or erstwhile farmers seeking
ways to obtain cash) to transnational networks (of multinational
corporations, foreign governments and representatives of

African states).?®

In relation to common lands, Camilla Toulmin has described

a ‘new tragedy of the commons’ in which:

Across the continent, a land grab is under way. Governments
take small farmers’ land to create enterprise zones. Customary

chiefs reap fortunes from urban sprawl by getting rid of ‘tenants’
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to make way for residential development. In Cote d’Ivoire local
people seize land back from migrant farmers, who thought they
had bought it. And the commons - whether grazing, woodlands,
or wetlands - are being eaten away by enclosure, depriving the

poorest people of their final resort when times are tough.*

The dependence of the poor on the commons increased in the
wake of structural adjustment programmes that saw both farm
and non-farm sources of income decline. Now threatened by the
processes of land alienation described by Toulmin, the lack of
access by the poor to natural resources constitutes a pressing
contemporary land problem.

Focusing specifically on the politics of emerging rural move-
ments and on processes of illegal land occupation or squatting,

Sam Moyo presents the following analysis:

The dominance of external financial and development aid
institutions in Africa’s policy making processes and markets is
organic to most of the emergent land conflicts. Pressures for the
growing marketisation of land reflect both external interests in
economic liberalisation and foreign access to land and natural
resources, as well as the increasing internal class struggles over
primitive accumulation by a broadening African indigenous cap-
italist class. New land policies justify these tendencies of unequal
land control, but generate growing conflicts over land allocation

and use across class, gender, nationality and ethnic line.*

For Moyo, the existence of an African land question cannot
be doubted. For him, ‘variegated struggles at varying scales and
localities over escalating unequal access to and control of land
represent a real land question in ... Africa’.*

Broadly speaking, African land questions can be distinguished
by region. Whereas North Africa has experienced severe short-
ages of arable land, in West Africa the problem is predominantly
one of land administration and conflict between the state and

local communities. In former settler colonies, the land questions
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arising can be seen to be connected with the concentration of
resources and therefore with the issue of redistribution. Although
it is thus possible to describe African land problems by employing
a series of generalized and distinct explanatory categories - such
as conflict arising from historical injustices or from concentration
and commercialization - land issues have rarely lent themselves
to such tidy portrayals. Instead, considerable overlaps can be
found in the experiences of any one region or country. In Kenya,
for example, the land claims being asserted by the Maasai might
be categorized as arising from historical injustices, as much as
from the concentration and commercialization of land for the
purposes of tourism. Encapsulated in the story of the Maasai land
claim is the desire to resolve historical grievances (the alienation
of ancestral land by members of the community in the form
of long leases to the British colonial power)** and ongoing dis-
possession due to commercialization (the long-standing develop-
ment of ranching and luxury tourist facilities in Maasailand).** In
the country as a whole, the main concern being expressed relates
to the chaotic state of land administration and management, a
fact that was acknowledged by the report of the Commission of
Inquiry into the Land Law System (known widely as the Njonjo
Commission) and the recommendations of the Constitution of
Kenya Review Commission.*

Whatever the experiences giving rise to distinctive land ques-
tions in any given part of the continent, it is clear that, by the
end of the 1980s, there had developed in many countries severe
dissatisfaction over the state of land relations. It was widely felt
that when opportunities to voice grievances arose, they often
went unheard or in some instances prompted ad hoc and largely
ineffectual government responses, often aggravating conditions
such as uncertainty over tenure. As multiparty elections began to
take place, it became clear that the hitherto piecemeal approach
to resolving land problems had failed. McAuslan has suggested
that the transition to multiparty democracy was to some extent
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connected with the desire of governments to be seen to be res-
ponding to concerns over land: ‘the pressure to act is, at least in
part, the result of contested democratic politics and the perceived
need to meet the concerns of rural voters’.*> According to Wily, it
became apparent at this stage in many countries that the lack of a
coherent response to land issues was no longer tolerable and that
an overall review of land tenure should therefore be attempted.
Explaining this situation and the momentum to which it gave

rise, Wily has argued convincingly that the

[rleasons for launching land reform tend to accumulate over
time and build into a commitment to overhaul the whole rather
than to amend in piecemeal ways. Immediate motivations vary
widely, from frustration with shortfalls in the colonial-derived
property laws, a desire to free up the market in land, accelerate
entitlement programmes, or to redress land losses caused by

racially discriminatory law.*

Chronologies of land reform

Any attempt to provide a neat temporal categorization of
Africa’s new land laws is bound to be defeated. Land reform has
been undertaken by numerous African countries, one country
after another succumbing to the process of review of land laws
and the enactment of new legislation since the early 1990s. Never-
theless, within the candidate countries, land reform has not taken
place in a uniformly linear fashion. Instead, the pace of change
has been uneven, the process often fractured and incoherent. A
telling example is Malawi’s experience of finding itself faced with
a new land law prior to having conducted a national debate on
and approved a national land policy.*” In this way it reversed what
might be viewed as the more traditional approach of Tanzania
where events took place in a more straightforward sequence:
the steps involved appointing a commission of inquiry into land

matters, drafting and approving a national land policy, producing
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a draft bill and ultimately passing new laws in the form of the
Land Act 1998 and Village Land Act 1998.% More often, however,
the land reform process has resembled a mountain route: switch-
backs on a steep, barely visible path.

It is notable that in Tanzania the voices of the intended bene-
ficiaries of land reform were indeed heard for a brief period as a
result of the work of the Presidential Commission of Inquiry into
Land Matters. The Commission subsequently ensured that these
stories would be available to posterity by archiving and depositing
their detailed findings in the University of Dar es Salaam library.*
This attempt to capture the subaltern voices of poor subsistence
farmers and rural inhabitants was itself an important contribu-
tion in a contemporary land reform process more commonly
characterized by the fond use of inaccessible internet consulta-
tions and by geographically and intellectually remote technicist
approaches to land. The needs articulated by Tanzania’s villagers
were to be lost in a process of land reform that, far from delivering
the security of tenure and access to productive land desired by
the poor, has led to greater insecurity and risk.

The Tanzanian story of land reform, which began in the 1990s,
may be taken in many respects to be an exemplar of the contem-
porary African land reform process. After many years of unsatisfac-
tory tinkering with land tenure that in most instances succeeded
only in worsening tenure security, the Tanzanian government
decided to undertake a thorough overhaul of the country’s land
laws. In doing so, the government was responding to pressure
from rural constituents although the full extent and nature of
their grievances would not become apparent until later. In Janu-
ary 1991, the government appointed a Presidential Commission
of Inquiry into Land Matters. The Commission, which had as its
chair Professor Issa Shivji, a law professor at the University of Dar
es Salaam, travelled widely within the country and made research
visits to Zimbabwe, Kenya and Eritrea in order to investigate the

systems of land tenure at work in these countries.*
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The Report of the Shivji Commission made a number of key
recommendations that had the explicit goal of increasing security
of tenure for the peasant producer. These were, inter alia, that
radical title to land be divested from the government and vested in
the village assemblies and an extra-executive body to be called the
National Commission of Lands, and also that the powerful Min-
istry of Lands be abolished.*' The objective of the Commission’s
report was not the operationalization of a land market; instead, it
sought accurately to reflect the many land problems about which
it had heard evidence and to answer the grievances of land users
‘from below’.*> It sought to respond to what it heard in its extensive
consultation with villagers around the country by controlling the
alienation of land and putting in place mechanisms to guarantee
security of tenure for peasant producers.

The government did not look with pleasure on recommenda-
tions that would abolish its monopoly of the radical title to land
and thereby substantially alter the structure of the state. It reacted
by refraining from issuing a White Paper setting out its response
to the Commission’s recommendations, which would have been
the normal procedure. In explaining the government’s reaction
to the Commission’s work, Shivji asserts: ‘what was anticipated
was a report that would rationalise and legitimate the impend-
ing liberalisation of land in line with the policy diktat of the
international financial institutions’.** The government therefore
ignored the report and published a National Land Policy in June
1995.* Soon afterwards, the British Overseas Development Agency
(later to become the Department for International Development)
sponsored a technical legal consultant to draft a land bill based
on the National Land Policy.*®

The fact that the pattern of land reform has not been uniform
in all areas and has not happened in a neat sequence across the
continent should not be taken to mean that the main thrust of
the changes is not remarkably similar everywhere. Africa’s new

land laws - whether they have already been passed, are under
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consideration or will be on the books in the foreseeable future
- will fundamentally alter land relations on the continent. The
main thrust of the new land laws is to liberalize land tenure to
enable land to be held individually rather than communally. The
aim is to provide for and encourage foreign investment in land.
Shivji has argued that the outcome of this process will be ‘displace-
ment and marginalisation’.*® To take one example, the alienation
ofvillage land and of pastoral land*’ facilitated by Tanzania’s Land
Act 1998 will take place through the mechanism of certificates
of investment that are designed to attract investors interested
in the exploitation of the country’s natural resources, including
wildlife, animals, minerals and timber.* The relevant legal instru-
ment is the National Investment (Promotion and Protection) Act
1990 which provides in section 26 that in cases where the Invest-
ment Promotion Centre grants a potential investor a certificate
of approval, the Minister for Lands shall then be obliged to grant
‘a lease of appropriate land for a term suited to the requirement
of his enterprise’. The section also sets out that village land shall
be leased for commercial activity only as a joint venture with the
village government or its cooperative society. The mechanism of
the joint venture suggests that equal protection and opportunities
will be available to both parties, an idea that is to be doubted given
the inequality of bargaining power and resources that are likely to
characterize such relationships. In Shivji’s view, what will occur
will be the alienation of village land in the guise of joint ventures.*
During the course of Tanzania’s land reform debate, much of the
pressure being exerted by foreign investors had its source in South
African farmers who, looking northwards for investment oppor-
tunities and having been granted impressive land concessions in

Mozambique, were targeting Tanzania as a business location.*

Conclusion

Network theory has been shown in Chapter 1 to be concerned

with the ways the interests of diverse groups are translated, in this
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case into issues of land law reform. It can be seen that pressures to
address the grievances of rural constituents did not come to play a
significant role in the network or to find expression in it. Instead,
what began as a process of demands by rural constituents that
attention be paid to land issues ended in a vast overhaul of land
laws which, far from addressing these concerns, actually threatens
to worsen the situation of peasants, reducing their security of ten-
ure and consolidating the privatization of land. The demands of
rural constituents were lost in translation between the moment of
their articulation as demands and the final stage of law-making.
This chapter has sought to explore the broad contours of
Africa’s land problems today and to suggest that, for the pur-
ported ‘beneficiaries’ of land reform, these problems have not
been addressed. Indeed, new land questions and significant new
land conflicts can be seen to be emerging. In what follows, I
explore aspects of the network of contemporary land law reform.
I show how the demands of powerful actors have dominated the
last two decades and set the terms of Africa’s land reform debates.
I ask: how is it that law came to play such a prominent role in
land reform? And how might we explain why many countries
went, seemingly inevitably, down the road of appointing com-
missions of inquiry into land matters, drafting new national land

policies and passing new land laws?

Notes

1 Witness, for example, the support of the British government and
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national are involved. The World Development Movement estimates
that £273,000 of the United Kingdom aid budget went to Adam Smith
International for consultancy services that included the production of
publicity material extolling the merits of the privatization including,
infamously, a pro-water privatization video and song, the lyrics of which
include the words ‘Our old industries are dry like crops and privatiza-
tion brings the rain’. For details, see <www.wdm.org.uk/news/presrel/
current/biwatertanzan.htm> (accessed December 2005).
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3 Paying for law: the World Bank and
bilateral donors

Having explored the meaning of land reform in an era of neo-
liberalism and discussed the vexed and long-running debate over
the existence and possible nature of Africa’s land questions, it is
clear that the process of land reform has been characterized by
an emphasis on law. This has entailed the drafting of national
land policies, the appointment of commissions of inquiry into
land issues and the enactment of new land laws, although the
sequence and timing of events and the experience of addressing
land tenure questions has often differed. In this chapter and in
Chapter 4, I seek to explore further how and why contemporary
land reform has come to mean a focus on land law reform. The
observation that law has come to prominence in this field has
been made by Patrick McAuslan in his important account of his
own involvement in land reform. He has pointed to the exist-
ence in the present day of a ‘commitment to developing a legal
response to land reform, to seeing land reform as being, in part,
land law reform’.* Similarly, he notes that ‘land reform ... is itself
increasingly presented as being a candidate for legal - that is,
Western-type legal - solutions’ and that in the case, for example,
of Tanzania, ‘land reform is pre-eminently land law reform’.?
Although these are insightful comments, I do not believe the
reasons for the prominence of law are adequately explained by the
author.® McAuslan’s work as one of land reform’s leading techni-
cal legal consultants and academic commentators is discussed
in detail in Chapter 4 where the place of the ‘law laboratory’ in
the land reform process is discussed. In this chapter, I wish to
investigate the significant role that international financial institu-

tions have played in the project to alter land tenure in Africa.
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The first part of this chapter details the recent policy declara-
tions emanating from the World Bank and shows why that institu-
tion, supported by bilateral aid donors, views the formalization
of land relations to be central to development. The promotion of
individual tenure and of formal rural credit markets goes hand
in hand in the World Bank’s vision. In the second part of this
chapter, the way in which the World Bank and bilateral donors
form part of a network of African land law is explored. I argue that
through their funding of legal solutions to Africa’s land problems
as they have come to perceive them, the World Bank and bilateral
donors have made themselves indispensable elements of this

network.

Promoting the rule of law

If the last two decades have been the age of land law reform
in Africa, this emphasis on the law must be placed in a broader
political context. Since the end of the Cold War, a great deal of
importance has been attached to promoting the rule of law. In
Eastern Europe, South America, Asia and sub-Saharan Africa, the
rule of law is seen as the cure for perceived economic and political
ills. International financial institutions and bilateral donors have
poured millions into what is referred to as ‘rule of law aid’ or ‘rule
of law reform’.” Estimates of the amount of assistance disbursed
as rule of law aid vary: it is thought to have been US$ 500 million
from multilateral development banks in the late 1990s® and US$
9 billion from all development agencies and multilateral banks
in the last decade.”

Carothers has provided a comprehensive definition of the rule
of law as ‘a system in which the laws are public knowledge, are
clear in meaning, and apply equally to everyone’.® Spreading the
rule of law by reforming laws (such as company laws) and legal
institutions (such as the courts and the police) is seen as the
necessary follow-up to the political and economic liberalization

that has been imposed on the developing world since the late

52



1990s. It is perceived by its advocates to be relatively uncon-
tentious, as a promotion of principles rather than profits.’ Its
intricate connection with capitalism is, however, inescapable. In
the unusually explicit words of the director of Britain’s Institute
of Economic Affairs, ‘what Africa needs is capitalism and its first
cousin the rule of law’.*

There is a tension between viewing rule of law assistance
as flowing naturally from, and being a necessary consolidation
of, political and economic liberalization and asserting, as is
common, that it does not constitute political interference in
the domestic affairs of the member countries of international
financial institutions. This contradiction is apparent in the World
Bank’s stated aims on technical legal assistance. The Bank’s
position on such funding is that it is important to ‘ensure that
its legal assistance projects are in accordance with its policy
of non-interference in the politics of its member countries’."
However, the World Bank also holds that ‘in the light of the close
linkages between economic and legal reforms, it is important
that any assistance to the borrowing countries’ legal reforms
should be part of the Bank’s country assistance strategies that
identify reform priorities in a range of areas’.'? It is difficult to
see how these two positions are reconcilable: the promotion of
the rule of law is, as Carothers points out, an inherently political
project.”* In his recent account of working on land law reform
as a technical legal consultant, Patrick McAuslan also alludes to
these dual aims but does not offer any explanation of how their
contradictions might be overcome. I elaborate on this point in
Chapter 4.

Seen in the context of a global project to promote the rule of
law, African land law reform is but a component of an extensive
economic and political project but it is arguable that land law
reform is the most important such reform taking place on the

continent.
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The role of the World Bank in the privatization of land
Historical perspectives The World Bank has produced a series
of influential reports on land matters since the 1970s and has
been a key actor in setting the policy agenda on issues of land
tenure. This has been pointed out by a number of commentators.
Toulmin and Quan, for example, have argued that: ‘Much of Africa
remains heavily dependent on development assistance. As a con-
sequence, African governments have been particularly subject to
the ebb and flow of donor thinking about the importance of the
land question and how it should be addressed.’*®

Williams has also pointed out that ‘for more than a decade
and a half [since the last review of land issues in 1981] the World
Bank’s land policy greatly influenced the kind of development
activity that was financed and supported throughout the world
by donors and international financial institutions’.*

Throughout the 1980s, which marked the beginning of the
serious debates on land reform that have bequeathed to Africa
its most recent land laws, the Bank’s emphasis was on issues of
land titling and registration.'” This formed part of the institution’s
structural adjustment agenda which, in emphasizing economic
liberalization more generally, advocated the privatization of
land and the promotion of land markets. It was thought that
by abolishing customary tenure and instead formalizing land
tenure regimes, as well as recommending and supporting land
titling projects, farmers would be provided with the security of
tenure and thus with the incentives they required to improve and
invest in land.

In the 1990s, this thinking was modified to some extent as the
Bank came to the view that in some circumstances customary
tenure did not necessarily inhibit agricultural productivity.'® It
was argued that although land titling could provide incentives
to farmers, this was only workable in countries in which market
economies were more fully developed. This was not a radical

break from its previous position in that the Bank continued to
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hold to the idea that formalization and titling of land rights was
ultimately the most desirable goal. It was rather recognition that
this could not be achieved with immediate effect in all situations.
In relation to Africa, the Bank therefore modified its position on
titling, asserting that over time the ‘market economy ... will even-
tually produce a land tenure system that, while not identical, will
bear strong resemblance to the western concept of ownership’*®
and that it was at this point that interventions should take place

to register tenure changes.

Recent policy declarations Having embraced the idea that the
transition from communal to private land tenure is inevitable over
time, the World Bank can be seen more recently to have turned its
attention to what may lie beyond this development in land rela-
tions. If the first phase of the World Bank’s engagement in land
issues in Africa in the 1980s and 1990s was concerned with the
privatization of land tenure, interest has subsequently turned to
what might be described as the potential scope for financializing
land relations. While land disputes, difficulties of access to land,
widespread dispossession and land grabbing continued apace at
the national level, attention at the international level was thus
already beginning to turn to the role which land might play on
the wider macroeconomic plane by promoting economic growth
and good governance. As in the past, the World Bank has taken
a lead in setting the policy agenda. In order to demonstrate the
concerns of this current phase of the World Bank’s involvement
in land issues, the most recent policy document to be issued by
the World Bank is discussed.

In 2002 the World Bank issued for the purposes of consultation
two drafts of a Policy Research Report on land issues which set out
the Bank’s thinking on a range of issues such as land reform, land
administration, customary tenure, land markets and formal rural
credit. The first draft report was entitled Land Institutions and

Land Policy and the second Land Policy for Pro-Poor Development.*
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In 2003 the Bank then published the final Policy Research Report
under the title Policy Research Report: Land Policies for Growth and
Poverty Reduction.?' The Policy Research Report was a project of
the World Bank’s Research Department and was presented as
the culmination of a process of review spanning two years and
as a review by the Bank of its global involvement in lending in
the land sector. The last such review was carried out in 1981.
In 2001, the World Bank had completed what it described as a
‘lessons learned’ study that formed the basis of an electronic
consultation that year.”? The first draft of the Policy Research
Report was then produced with the collaboration of multilateral
and bilateral organizations such as the UK’s Department for
International Development (DfID), Germany’s Gesellschaft fiir
technische Zusammenarbeit (GTZ) and the United States Agency
for International Development (USAID). It is significant that the
report took the form of a Policy Research Report. These are the
most important vehicles which the Bank’s researchers can em-
ploy to attempt to influence thinking on a particular issue from
within the institution and are widely thought to be influential
documents, especially as they are generally produced at a rate
of only one a year.

Despite the attempts of the World Bank to appear to consult
with civil society groups and interested parties on the implications
of its evolving land policy, very few individuals or groups were
able to acquire, comment upon or challenge the fundamental
assumptions upon which the drafts are based. Indeed, as I noted
in Chapter 1, the World Bank was severely criticized by a number
of civil society groups for failing to consult to any meaningful
extent on drafts of the Policy Research Report. Criticisms which
were levelled at the Bank included: reliance on a small number of
experts, failure to invite civil society groups to attend workshops,
exclusion of landless peoples, failure to circulate the drafts to
interested parties, over-reliance on the internet, and imposing

severe timeframes on the process of consultation.” Nevertheless,
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the report identifies agreed key principles and will form the basis
for coordinating the Bank’s approach to land issues in the future.
Given the influence exerted by previous publications of World
Bank policy, there is good reason to suggest that the current Policy
Research Report will determine the land agenda for some time
to come.

On the evidence of the Policy Research Report, the World
Bank’s current approach to land relations is based on the idea that
the ways in which land rights are defined is of central importance
to economic growth, to the effective use of land as a resource, to
efforts at poverty reduction and to good governance.? The report
is premised on the belief that the way in which property rights are
assigned has important implications for efficiency and economic
growth in rural areas.” The report identifies four issues which
can have an adverse affect on land-related and general economic
growth in rural areas. First, in terms of production outcomes, the
World Bank asserts that to the extent that owner-operated farms
are more efficient than wage-labour-operated farms, the distribu-
tion of land as between these types of farms is important. Second,
it asserts that secure land tenure is essential in order to provide
investment incentives both at the level of the household and of
the economy. Third, the frequency of disputes and situations of
insecure tenure are seen as disincentives to invest in land and
thus as undermining the entire rural economy by discouraging
domestic and foreign investment in both land and related non-
agricultural ventures. Fourth, the inability to use land as collateral
for accessing credit is perceived to have far-reaching effects on
households in terms of their ability to make indivisible invest-
ments. It also inhibits the emergence and efficiency of rural credit
and other factor markets.”® The report points out that, ‘taken to-
gether, the impact of land-related restrictions on economic growth
can be verylarge’ and provides as an example the case of India
where ‘land market distortions’ are said to be responsible fora 1.3

percentage point reduction in economic growth a year.?”
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Arguably the most important aspect of the report is its promo-
tion of the idea of rural credit markets. According to the Bank, land
does more than simply provide a shelter and a means of livelihood;
itis also the ‘main vehicle to invest, accumulate wealth, and trans-
fer it between generations’.”® Access to land affects incentives to
make investments and the ability of the poor to access financial
markets. Thus, land is fundamental not just to poverty reduction
but also to economic growth. Policies that make it possible to use
land as a means to access credit turn it from a dead asset into an
economically viable resource, resulting in what the World Bank
portrays as major equity benefits. The ability of households to
access credit using their land as collateral has widespread implica-
tions on two levels according to the World Bank. First, it affects a
household’s ability to make indivisible investments and, second, it
affects the emergence and workings of rural credit markets. From
this perspective, economic growth as a whole is held back if rural
land is allowed to remain a dead asset.

The acquisition of secure tenure rights not only increases
investment in land, for example in the form of labour inputs, it
is also seen as increasing the supply of credit from formal credit
institutions using land as collateral. The World Bank suggests
that the development of credit markets is a good thing in its
own right but emphasizes that the characteristics of the credit
market are also relevant. A credit market that demands high
transactions costs for lending excludes small farmers, meaning
that the benefits of borrowing and more widely of titling accrue
only to medium and large farms. The close relationship between
titling and access to credit is central to the report.”®

In recent years, as I have noted above, it appears that the
World Bank has been prepared to countenance the idea that
titling is only one way to achieve its goal of increased investment
and productivity.® The report thus set out that the high costs
associated with titling mean it is only worth carrying it out where

informal credit transactions are already taking place or a formal
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credit market that accepts the use of land as collateral is already in
existence or where potentially profitable investment opportunities
are available. In conditions that fall short of this, lower precision
is needed in tenure regimes so that group rights, for example,
might suffice. In the view of the Bank, as less than ideal tenure
arrangements (that is, anything short of formal individual title)
evolve, they will in time provide opportunities for the develop-
ment of credit markets.*

Although it admits the empirical evidence to support it is scant,
the Bank believes that the ability to use land as collateral for
raising credit and the existence of a well-developed land sales
market could enhance social mobility and urban-rural migration.
The emergence of financial markets to support markets in land is
seen as having a beneficial impact on the broader rural economy
by raising funds for both agricultural and non-agricultural activ-
ities, by providing working capital and by facilitating access to
credit as insurance. Incomplete credit markets are thus seen as
imperfections in wider markets. The Bank’s overall advocacy of
rural credit markets is summed up in the suggestion that without
them ‘poor people would fail to get out of poverty not because
they are unproductive or lack skills, but because, due to credit
market imperfections, they never get the opportunity to utilise
their innate ability’.*

The second important aspect of the report, and one that,
it should be pointed out, has serious implications for gender
relations, is its approach to agricultural labour. It is clear from
the Policy Research Report that the availability of family labour,
which was described in the first draft of the report as ‘non-
contractible effort’ - although this labelling was quietly dropped
in subsequent drafts and in the final published report® - is con-
sidered to be a crucial factor in boosting agricultural productivity.
The Bank points out that owner-operated farms tend to have
a competitive advantage over those that are reliant on waged

labour. That this is due in large part to the fact that family labour

59

MD] 104 Bulkpg



Three

tends to be unwaged is not mentioned. Instead, the competitive
advantage of small farms, it is suggested, derives from the fact
that their owner-operators do not incur the costs associated with
supervising contracted labour.

The report cites two specific circumstances in which it is
believed that owner-operated farms are more efficient than those
dependent on waged labour. Where agricultural land is held in
fragmented plots or at some distance to the residence, as is often
the case, and where farmers need to be able adapt to microvaria-
tions in the weather, owner-operated holdings are more efficient.
Although it does not set out explicitly why this is thought to be
the case, it can be deduced that unwaged labour does not incur
costs for time wasted travelling between plots or while waiting
for improvements in the weather. Because family labour is not
paid and because it is assumed that it can find other productive
tasks to fill time between working on agricultural land, it is to be
preferred to wage labour in these circumstances. According to the
World Bank, the availability of flexible labour can have profound
and important production outcomes and, in this way, affect the
efficiency of small owner-operated units.

For the World Bank, in addition to the efficiency impact of
owner-operated farms, the productivity advantages that accrue
to owner-operators will also have important consequences for
equity. The report envisages that the natural functioning of land
markets will ensure that transfers of land take place between large
and small farmers. This is due to the fact that the productivity
advantages of small farmers - their access to highly motivated
family labour, low supervision costs and strong supervision skills
- will dictate that larger farmers are less efficient and therefore
less desirable. This will result in land sales by larger farmers to
smaller ones. Overall, this is perceived to be an equitable and
important outcome.

A further notable feature of the Policy Research Report is that
it links land policy and poverty reduction, explicitly mentioning
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the problems entailed in household defaulting on rural loans:

at low levels of income and in the absence of other mechanisms
for social security, land serves as a social safety net. Foreclosing
on the land of households who have defaulted on credit would
deprive them of the basic means of livelihood and may not be
socially desirable which is essentially the reason for customary

systems restricting the marketability of land.**

Although the language of poverty reduction was apparent as early
as the first draft report, it was subsequently made more central to
the policy document. Indeed, it is notable that the final published
report came to incorporate the idea of poverty reduction in its
title.

While the World Bank report does acknowledge that the extent
to which land markets should be promoted has recently been
a contested issue in Africa, it may be inferred from its strong
advocacy of land markets and the supporting institutions of
rural credit that it will be promoting such arrangements on the
continent in the near future. Although formal rural credit institu-
tions are developing relatively slowly in Africa and greater priority
is clearly being attached to their development elsewhere in the
world, the prominence in development thinking of evolutionary
models which assume that ‘land holding systems are evolving
into individualised systems of ownership with greater market
integration’®* suggests that the Policy Research Report presents
to Africa a vision of its own future. This has implications not just
for the alienation of land to credit institutions but also, due to
the use of family labour advocated by the Bank, for the social and
economic position of women who labour on the land, an issue I
take up in Chapter 6. The promotion of land markets threatens
to create a class of indebted rural inhabitants whose alienation
from their sole productive resource is attributable to their posi-
tion as holders of dead capital that the World Bank wishes to see

converted to productive economic assets.
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The role of bilateral donors

Bilateral donors have played a central role in promoting,
supporting and funding the drafting of new land laws in much
of Africa. As already noted, bilateral donors such as the UK’s
DfID, Germany’s GTZ and USAID were closely involved in the
development of the World Bank’s Policy Research Report. They
participated in the consultation process surrounding the policy
document and were involved in its formulation. In their lending
practices they, like the World Bank, have also increasingly cast
their attention beyond the privatization of land towards what I
have described as its financialization. Adopting the language of
poverty reduction, international aid donors now explicitly link
property rights and economic growth. The emphasis is on land’s
potential as collateral. Formal rural credit markets are a seen as a
necessary aspect of, and a means to bolster, the move away from
communal tenure towards privatized land holding.

In 2004, the creation of the Commission for a Strong and
Prosperous Africa, chaired by the British Prime Minister Tony
Blair and widely known as the ‘Blair Commission for Africa’,
provided an opportunity for land reform to be discussed as a
development issue to which all international donors needed to
turn their attention. By this time Geoff Mulgan, head of Downing
Street’s policy unit, had facilitated a visit to Britain by de Soto.*
The latter’s ideas had clearly influenced the thinking of the Blair
government. This is evident from the report of the Blair Com-
mission for Africa which is suffused with de Soto’s perspectives
on the importance of land to economic development and which
vigorously supports the formalization of land reform.

There were concerted attempts to influence the Commission’s
thinking in relation to land issues in advance of the publica-
tion of its report, spearheaded by the International Institute for
Environment and Development (IIED), the Natural Resources
Institute (NRI) at the University of Greenwich and the Royal

Africa Institute which jointly hosted an international conference
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in London at the end of 2004. The conference was attended by
a number of African Ministers of Land and by members of the
Blair Commission for Africa, such as the prominent Tanzanian
academic and feminist activist Anna Tibaijuka. Although the Blair
Commission’s final report does address land issues, as I discuss
below, subsequent statements from the IIED suggest that there
was some disappointment about the extent of its engagement and
what has been described as its lack of commitment to tackling
land problems as an aspect of poverty reduction.?’

The Commission refers to the importance of land throughout
its report. In doing so, however, it makes an explicit connection
between property rights and economic growth, thereby displaying
its debt to the World Bank’s Policy Research Report on the one
hand and to de Soto’s work on the other. The importance of the
Blair Commission’s report lies in its attempt to influence the
international aid agenda and the policies of other donor coun-
tries. It does not confine itself to elaborating a development role
for Britain alone but instead refers readily to the importance of all
donor countries embracing the project to formalize land tenure,
arguing that: ‘Land reform is an intensely political issue in Africa
and many donor countries have pulled back from addressing it in
recent decades.”?® Britain is thus evidently seeking to put itself at
the forefront of bilateral aid policy in relation to land.

For the Blair Commission on Africa, access to land and access
to collateral are intricately linked. The Commission’s insistence
that ‘African governments must take measures to give poor
people, particularly women, access to land and secure rights
to their land’* would not displease many people in Africa who
have known landlessness and long-running insecurity of tenure,
as evidenced by the report of the Presidential Commission of
Inquiry into Land Matters in Tanzania discussed in Chapter 2.
However, the Blair Commission strongly suggests that the uses
of land go beyond providing shelter and a source of livelihood.

It echoes the World Bank and de Soto in stating: ‘When people
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have title to their land they feel more confident about investing
and also can use the title deeds as security to obtain loans.’** The
demand for ‘security’ voiced by rural and many urban inhabitants
such as slum dwellers is lost in the project to financialize African
land relations, in which the notion of security is equated with
collateral: the security not of the home or of the farm owner but
of the commercial lender.

According to the Blair Commission report, it is essential to
promote the growth of small and medium enterprises (SMEs) in
order to ensure poverty reduction and ‘release Africa’s entrepre-
neurial energies’.*! Just as the very imagery employed by de Soto
and the World Bank finds its way into the Blair Commission’s
report, so too does a neo-populist approach to the family farm.
We are told that ‘the most important SMEs in Africa are the family
farms™* and it is therefore important that a suitable investment
climate is developed ‘in which Africa’s farmers ... are ready to
improve their own land’.** The following account sums up the

report’s approach:

small entrepreneurs suffer most from a poor investment climate.
Access to credit and other financial services is important to
growth and investment, yet few small businesses or individuals
are able to get the access they need. This partly reflects a lack of
access to property rights for the majority of poor people: formal
legal title to homes and land are often required as collateral to
obtain commercial credit. More generally, effectively enforced
property rights are important for reducing investment costs and

risks.**

Two observations can be made concerning this passage.
The first is that it confirms that the small family farm should
be viewed as a small business, while suggesting that collateral
secured on land might also be employed for non-farm enter-
prises, an approach adopted and strongly advocated by the World
Bank. Second, the passage displays an overriding concern with
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improved investment climates, enforceable rights and controlled
investment costs and risks. These demands are a far cry from the
calls for security of tenure and access to land of Africa’s rural
constituents. They are directed instead at the commercial sector
and specifically at commercial lenders who have been entrusted
with the development of formal rural credit markets. Economic
growth, not poverty reduction, is the true objective of the Blair
Commission. Although it asserts that poverty reduction is to be
achieved through economic growth, it wilfully ignores the risks
involved for the poor in credit markets. It is silent on reposses-
sion, on exposure to risk in the face of uncertain and fluctuating
agricultural markets or of the increased family labour that may
have to be commandeered to pay back commercial loans. The role
of law is also clearly stated: alongside ‘strengthening the assets
of the poor’ to enable them ‘to participate more effectively in
markets’, the report confirms that ‘the economic, legal and gov-

ernance environments shape the opportunities open to them’.*s

Linking the global and the local

I argued in Chapter 1 that the creation of a network of African
land reform would necessarily entail identifying the pertinent
cause of the ‘development problem’ faced by African societies.
This diagnostic role has been played by the World Bank which,
from its location at the global level, has propagated the follow-
ing message to the third world: if you have lacked development,
it is because you lack the rule of law which brings with it the
formalization of property. Dead capital is tied up in your land that
can only be liberated by formalizing tenure relations.

Recent policy declarations by bilateral donors suggest that
this diagnosis currently has widespread purchase. The World
Bank has designated informal land tenure as the cause of under-
development and, in its customary evolutionary mode of thinking,
believes that the transition from informal, communal tenure to

formalized individual landholding will solve the perceived ills of
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the third world. This view of land relations has made what I would
describe as the ‘land law laboratory’ attractive to international
financial institutions. In Chapter 4, I will show how the person-
nel of the land law laboratory, technical legal consultants, have
come to translate the interests of significant groups in the land
reform process into issues of law and thus to play a central role
in the network of African land reform. Prior to that, however,
it is necessary to explore in greater depth the functioning of a
discrete section of the network of African land reform, that is,
the part constituted at the global level by the World Bank and
bilateral donors.

In seeking to understand how land reform has come to mean
land law reform, network theory enables us to explore how law
has become an ‘obligatory point of passage’® for those, such as
international financial institutions, who are concerned with land
matters. This allows us to recover a sense of agency that is often
missing from standard accounts of land reform which have con-
veyed a sense of inevitability about the process: law is treated as
the natural and sole means by which to address land problems.*
Demonstrating the working of agency is not in itself sufficient,
however. It is also important to be attentive to the economic and
political context within which land reform has been played out
since the early 1990s. As I showed in Chapter 2, the pressures
faced by African governments on this issue were substantial: rural
constituents demanded that problems of landlessness and the
chaos and uncertainty caused by insecure tenure and overlapping
claims to land be resolved. In the case of many African countries,
such as Tanzania and Uganda, barely had calls to address land
problems been heard than new land laws found their way on to
the statute books. The land laws that have resulted, however, far
from ensuring security of tenure and guarding against alienation
of land and landlessness, have made these outcomes more likely.
In relation to the Tanzanian Land Act 1998, for example, Shivji

has said that it is ‘geared to facilitate the alienation of village
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land, including pastoral lands ... it is not difficult to foresee that
the immediate agrarian and other investors who would be given
these lands under ... the certificate of investment, will be those
interested in the rapid exploitation of natural resources’.*® The
purpose of the discussion that follows is to explore this perverse
result.

As I have already noted, Kennedy has made the important
observation that we need to be alert to the ‘difficult distributional
choices’ entailed in land reform.* The need to study why one
path is chosen rather than another is nowhere more important
than in discussions of land reform. We need to ask why land
reform is perceived as an area ripe for legal solutions. How is
it that the path of land reform being pursued today is one that
seeks to promote individual over communal tenure, rather than
one aiming to strengthen communal relations® or to achieve
land redistribution?**

In order to understand ‘self-styled “new wave” agrarian re-
form in the age of neo-liberalism’,** it is important to study law’s
role in the process. Here, Cutler’s account of the function of law in
neo-liberal globalization is particularly useful.** Cutler has noted
that law links global and local political and economic orders in
complex ways, forming what she describes as ‘a juridical link
between local and global political-legal orders’.>* In Chapter 2,
I described the impetus for land reform at local level, that is,
the level of the nation-state. The focus of this chapter is on the
global level occupied by international financial institutions and
bilateral aid donors in the developed world. What links the local
order of the nation-state with this global order is the law. For
Cutler, law plays a crucial role in the globalization of capitalism
in two interrelated ways. The first of these is by promoting certain
values that are embodied in legal rules. Second, the law also has
a cultural effect because it enforces the internalization of the
disciplines necessary for the efficient operation of a neo-liberal

political and economic order.
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In Cutler’s assessment, the law that is globalized has a specific
nature as American or Anglo-American law. It has as its central
purpose the promotion of neo-liberalism. Cutler reminds us of
the importance of investigating the values that legal rules express
and of being alert to their role in the private appropriation of
surplus value. This analysis of the globalization of law’s values
can be usefully illustrated by reference to the detailed provisions
contained in the Tanzania Land Act 1998.>° There are two distinct
issues to be investigated here. First, it is necessary to assess the
law as it is contained in the Land Act 1998 and to determine the
values expressed. How do these rules contribute to the private
appropriation of capital? Second, what is the process by which
these rules, and the values they embody, are globalized?

As will be clear from the discussion contained in Chapter 2,
fierce debates surrounded the drafting and enactment of the
Tanzania Land Act 1998 and controversy and disagreement over
the purpose and direction of land reform marked that country
more than most. The Land Act 1998 and the Village Land Act
1998 steered a very different course to that recommended by the
Shivji Commission based on its extensive consultation across
the country. It is clear the legislation had as its objective the
creation of a suitable environment for investment in land by
large-scale foreign buyers and the setting up of an efficient system
for a market in land. The effect of these legal rules, to return
to Cutler’s analytical framework, will be to set the groundwork
for the globalization of capitalism. The values promoted by the
legislation are those of the market, private investment and the
appropriation of surplus value.

An assessment of legal values need not be restricted solely
to a consideration of relevant land laws, however. Surrounding
legislation also operates to create suitable economic conditions.
In Tanzania, the National Investment (Promotion and Protection)
Act 1990 provides in section 26 that when an investor is granted

a certificate of approval by the Investment Promotion Centre,
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the body in charge of attracting investors to the country and
facilitating their business, the Minister responsible for land ‘shall
grant him on such terms and conditions as may be prescribed
a lease of appropriate land for a term suited to the requirement
of his enterprise’. The Act goes on: ‘Provided that land belong-
ing to any registered village shall not be leased for commercial
activities other than joint ventures with the village government
or the village’s co-operative society, save that such land may be
sub-leased by the village itself for small or medium-scale pub-
lic or private economic activities. Any lease granted under this
section shall be for a term not exceeding 99 years.” Shivji has
argued that this section of the Act will facilitate little more than
wholesale alienation of land under the guise of joint ventures.*®
The implications for women and for others excluded from the
village government structures mentioned in the Act are equally
clear: a male-dominated peasant elite is capable of entering into
agreements with investors to the disadvantage of many members
of the village.

The second important aspect of the law that deserves attention
is, for Cutler, its cultural effect. The process of globalizing law ‘is
integral to the internalisation of neo-liberal discipline by elites’
while also ensuring that this discipline is in turn reproduced
in local laws as well as transnational laws.”” Cutler argues that
‘globalised law advances the interests of a transnational class
whose members function as the “organic intellectuals” for the
globalisation of capitalism’® and that a transnational class
‘advances a particular legal culture informed by neo-liberal val-
ues and the privileging of private ordering as the most natural,
efficient, consensual and just means of regulating commercial

and productive relations’.>

The global land reform network

How might Cutler’s characterization of law assist in under-

standing the functioning of a network of African land law reform?
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First, Cutler’s theoretical approach allows us to model the dif-
ferent levels at which land law reform has been debated and
enacted. Law forms the link between the many levels of land law
reform, starting at the global level with international financial
institutions and moving through national governments down to
peasants in the fields. The notion of a ‘juridical link’ allows us
to see the phenomenon of land law reform in its global and
local aspects. It also enables us to recognize that the network
of land law reform is not created and carefully maintained for
its own sake. The globalization of law, as Cutler reminds us,
is fundamental to the globalization of capitalism. Harnessing
this to Latour’s network theory allows us to look inside the ‘law
laboratory’ and to question why certain diagnoses are reached and
certain solutions recommended. The diagnosis that the problems
of economic development lie in non-formalized land relations can
only take place in the context of neo-liberalism, and the solution
- that land relations must be formalized - likewise has its political
and economic context.

Cutler further urges us to be alert to the ways in which the
globalization of law promotes certain values. The replacement of
communal tenure with private tenure is achieved by the spread
of a land law network or, put otherwise, by the globalization of
law. Across Africa, remarkably similar new land laws will seek
to replace complex and varied forms of communal tenure with
private land tenure. Whereas network theory provides a powerful
account of how individuals might work to create and sustain the
network which achieves this alteration in land relations, Cutler’s
attention to the role of elites goes further to explain the endur-
ance of networks. Local elites internalize the globalization of law,
naturalizing and privileging private ordering and portraying the
process of its triumph over other forms of social and economic
life, such as communal tenure, as consensual. In accounting
for the role of a transnational elite, the members of which act

as ‘organic intellectuals for the globalisation of capitalism’,*
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Cutler’s account allows us to explore the role of powerful actors
in the land reform process.

The network thus created should not, however, be thought
to fall into disuse or disrepair when the task of drafting new,
liberalizing property laws has been achieved. There are at least
two ways such a network might be sustained over time. The first
is through the follow-up work that appears to become necessary
when the complex business of implementing new land laws is
confronted. I discuss the difficulties surrounding implementa-
tion in Chapter 6 but the following example illustrates how the
long-drawn-out process of passing and then implementing a new
law can prolong the network of reform. In Uganda, the beginning
of the process of land tenure reform can be traced to 1992 (if a
number of unsuccessful or stalled attempts to address Ugandan
land and agricultural issues by the World Bank, USAID, the Uni-
versity of Wisconsin Land Tenure Center and the Agricultural
Secretariat of the Bank of Uganda are ignored) when a review of
the constitution took place. In Article 237 it was stipulated that
the Ugandan Parliament would enact a new land law within two
years of its first sitting. In the aftermath of the passing of the Land
Act 1998, it became evident that there would be major difficulties
involved in implementing the new law.®* The Ugandan govern-
ment approached Britain’s DfID for assistance with this stage of
the process, leading to the setting up of a project called ‘Securing
Sustainable Livelihoods Through Land Tenure Reform’ which
was widely described as the Land Act Implementation Project.®
This funded study involved a number of individuals who had
originally been involved in advising on and drafting the new land
law, including the original technical legal consultant.® It lasted
fifteen months. Such subsequent work on the implementation of
often enormously complex and detailed new land laws guarantees
the continued relevance of the original network of land law reform
and guarantees that the network will persist into the future.

The second way in which the network is sustained and con-

71

MD] 104 Bulkpg



Three

tinued is illustrated by an episode that arose after the passing into
law of the Tanzania Land Act 1998 and Village Land Act 1998. In
that instance, the new land laws were approved by Parliament in
1998 having been drafted by a British technical legal consultant,
funded once again by DfID.* Following this, a large South African
commercial bank sought to purchase a smaller Tanzanian bank
but expressed anxiety about a clause on foreclosure contained
in the new land legislation. In communications with the World
Bank, they argued that the provision increased the risk of lending
by requiring the courts to approve the foreclosure of mortgages
in certain circumstances. This query was in turn raised by the
World Bank in communications with DfID. At the request of the
former, advice on the matter was sought from the technical legal
consultant who had originally been responsible for drafting the
law. He was able to reassure the South African investors about the
workings of the Tanzanian Land Act and the sale went ahead.*
The episode provides evidence that the network of African land
law reform does not function solely during the relatively short-
lived process of drafting land laws to facilitate privatization. It
is required to remain in place. The long narrow network must
then underpin private foreign investment, not just in land but
also more widely in lucrative elements of the economy such as
the commercial banking sector. The need of foreign investors for
reassurance guarantees the continued function, relevance and
importance of a recently created network. This longer-term per-

spective is summed up by McAuslan in the following passage:

It is essential that the reforms, once introduced, are carefully
monitored, so that adjustments may be made as and when
needed. At the end of the day, while land reform might, just, still
be the preserve of the lawyer, the products of that reform - the
new land laws - are the property of the nation and the nation
must be assisted in embracing and working within those new

laws.%
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Conclusion

This chapter has sought to explore a discrete section of the
network of African land law reform. It has discussed the role of
the World Bank and bilateral donors in promoting legal solutions
to problems of land and shown how the global and the local are
connected through a ‘juridical link’.*” The ways in which law is
globalized, the values embodied in this globalized law and its
cultural effects have been explored.

I now move on to investigate the role of technical legal consul-
tants in the process of land law reform. Focusing on a further
section of the network of African land reform which I characterize
as the ‘law laboratory’, I seek to link the programmes of interna-
tional financial institutions and bilateral donors discussed in this
chapter with the work of technical legal consultants responsible

for drafting new land laws.
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4 Making law: inside the ‘law
laboratory’

A striking feature of the last two decades, which has received
surprisingly little attention from academic commentators and
policy-makers, has been the part played by lawyers in the contem-
porary land reform process. In this chapter, I offer a means by
which to model the role of lawyers in land reform, arguing that
it is important to be alert to the agency of lawyers, to the ways in
which they have acted on society,' as well as to the political and
economic context in which they have come to play an important
role. For this purpose, I find the work of Bruno Latour in the
sociology of science to be particularly helpful. Little is known
about the everyday work of lawyers, and in particular of the efforts
of technical legal consultants, in land reform. A detailed anthro-
pological study of their role awaits an author. What is offered
here for the first time is a proposed model by which it might be
possible to understand their important and hitherto overlooked
contribution. Based not on first-hand observation but on analyses
of the accounts of those involved in the field of technical legal
consultancy, this chapter subjects the work of lawyers in land
reform projects to sociological analysis for the first time.
Debates about legal methodology have also been a prominent
feature of African land reform to date and I wish to demonstrate
in this chapter that decisions about how to use the law, far from
being a technical intra-legal issue, are deeply connected with
political and economic choices. I argue that it is significant that
deliberations about legal methodology have characterized the
contemporary ‘law laboratory’ and that the persistence today of
these debates echoes those of the early law and development

movement. This suggests that there may be a striking similarity



between the concerns of the original and the recently revived law

and development movements.

The role of lawyers

In his writing on the mystery of capital, Hernando de Soto

has observed:

[a]lthough entrepreneurs and ordinary people are the builders

of capital and of capitalism, it is the lawyers who fix property
concepts in tangible representative form and define those con-
cepts in statutes. The security of ownership, the accountability of
owners and the enforceability of transactions must ultimately be
concretised in procedures and rules drafted by lawyers. It is the

legal profession that perfects all the artefacts of formal property.?

In this passage, the celebrated economist is drawing attention
to an important element of the global network of land reform:
the role of lawyers. De Soto recognizes their responsibility for
‘perfect[ing] all the artefacts of formal property’, for ensuring
security of ownership and the enforceability of contracts, and for
setting out the detailed rules and procedures relating to dealings
in land. The work of lawyers can be said to underpin both the
current transition to individualized land tenure and the future
functioning of land markets. In the discussion that follows,
I explore the role of the technical legal consultants - Patrick
McAuslan, whose work is discussed in detail below, has described
them as ‘legal policy-makers’® - who, it will be seen, have played
a central role in the transformation of land relations currently
underway.

As I have already noted, one of the most important primary
sources of information and insight for those interested in the
place of technical legal consultants in the global politics of land
reform is the writing of Patrick McAuslan, a law professor at the
University of London and a leading figure in the field. As well as
his role as a consultant, McAuslan has written extensive academic
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reflections on his work, providing invaluable perspectives on a
field that would otherwise remain rather technical, bureaucratic
and inaccessible. He has done so deliberately, arguing that ‘trying
to give some wider publicity to one’s work as a consultant is part
of the duties of a consultant ... [t]Joo often, consultants’ reports
are deemed to be confidential or where they are available for
circulation, do not in practice receive wide publicity and so do
not circulate outside a very restricted circle’.

In his academic work, McAuslan has offered vivid accounts
of the process of land law reform, describing the world of inter-
national donors, law-makers, consultants, ministry officials and
bureaucrats, thereby furnishing us with glimpses of the everyday
workings of the network of land reform. For this reason, and due
to his prominence as a technical legal consultant, McAuslan’s
writing is an important source for those seeking to understand
the discrete section of the network of land reform that I describe
as the ‘law laboratory’. However, it is important to stress that
the analysis provided here is concerned not with any individual
technical legal consultant but with the role itself, seeking to in-
vestigate and explain its centrality to land reform at this time.

In Chapter 3, I raised briefly the question of why law has
come to prominence as a solution to the perceived problems
associated with land, asking: why is it that in recent years land
reform has come in practice to mean land law reform?® I wish to
explore this question in greater depth in what follows. Drawing
on Latour’s work on the construction of the scientific laboratory
and its place in the social milieu and on his elaboration of the
‘moves’ necessary to establish the interests of outsiders in the
laboratory’s project, I attempt to trace the role of lawyers in pro-
moting law as a way to address land problems, tackle poverty and
promote economic growth. My aim is to explore the contribution
of technical legal consultants, a contribution which has gone
largely unremarked until now and has therefore remained under-

analysed. More broadly, the analysis presented here is concerned
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with how the efforts of technical legal consultants might be said
to signal a revival of a network of law in development scholarship
and practice.

It is evident from de Soto’s comment cited above that in his
view law is central to contemporary land reform, given the em-
phasis of the latter on formalization and individual tenure, and
on making land available as collateral. McAuslan has pointed
out that an additional explanation for the law’s prominence is
to be found in the embrace by donors of the language of good

governance. Thus:

the twin emphasis of donors, led by the World Bank, on ‘good
governance’ and the market economy as the keys to social

and economic regeneration in Africa are increasingly seen

as necessitating a greater reliance on legal forms and a legal
culture similar to those operating in Western, market oriented
economies; conscious moves to adapt legal and judicial systems

to that end are thus increasingly part of aid programmes.®

In consequence, as the discussion in Chapter 2 shows, land
reform in the contemporary era has come to be equated with
— and is all too often treated as reducible to — tenure reform, in
which the law necessarily plays a central part.

I am to some extent persuaded by McAuslan’s assertion that
we can discover an explanation for donors’ increased resort to
law in the fact that they emphasize both the market economy
and the achievement of good governance as the keys to bring-
ing about Africa’s development, and that this leads them to
attach great significance to the legal forms and culture which
are taken to characterize Western societies and economies. This
is the analysis of a scholar occupying a position both within the
British legal academy and within the world of legal consultancy
who has gained vital insights into the practical and theoretical
development of the land reform field. However, what remains

obscured by this analysis, with its emphasis on the motivations
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of those who seek legal solutions to development problems, is
the story of those who promote legal solutions. If law has come
to be seen as central to the resolution of Africa’s land problems,
this is in no small part due to the interventions and activities of
lawyers, and more specifically legal consultants, themselves. This
is an issue that has tended to be overlooked in discussions of
land reform to date with the result that neither scholars of land
reform nor those concerned with the field of law and development
have adequately explained the curious translation of the issue of
land reform into one of law reform. The important role of agency
in the land reform project has received little attention with the
consequence that the strenuous efforts of key individuals in the
land reform process to ensure that legal solutions are sought
for the problems of land relations have gone unnoticed, as if
there was an inevitability about the law’s intervention in the field.
In contrast to this approach, I would argue that it is precisely
through the entrepreneurial activities of legal professionals that

the law has come to have a central place in land reform.

‘The law laboratory’ in the network of land reform

In this section, I formulate a theory of the role of agency in the
increasingly important world of legal consultancy and in this way
begin to analyse the relationship between law and politics that
characterizes contemporary land reform. I argue that, in order to
do this, it is important to understand technical legal consultants
as ‘acting on society’ and to ask how and why they have come to
be ‘credible’ spokespeople for land law reform.” If in Chapter 3 the
focus was on those who seek legal solutions to land issues - the
World Bank and bilateral donors who view the formalization of
land relations as an important aspect of economic development
- in this chapter I turn my attention to the work of those who
promote such legal solutions.

There is a sense in much writing on contemporary land reform

that there is an inexorable progress entailed in using law as a
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way to alter land relations. The emphasis is on how international
financial institutions, bilateral donors and national governments
have, seemingly of their own accord, looked to the legal sphere for
solutions to land problems. These depictions obscure the reality
that, in the past decade or more, legal responses to problems
of land relations have been energetically promoted. As well as
those who turn to the legal sphere for solutions to land problems,
therefore, we should pay attention to the role played by those who
advocate them. The emphasis on the rule of law as a development
strategy, discussed in Chapter 1, should not distract us from
the fact that tenure reform is but one method for confronting
land problems and for altering the ways in which land is dealt
with. That tenure reform rather than redistribution has come to
characterize land reform in the present day is the result of a series
of political and economic choices, among them the choice to pri-
oritize a functioning market economy over the provision of secure
livelihoods and to promote the idea of land as a form collateral
rather than as a means to tackle landlessness and poverty.

In his account of the development and functioning of net-
works, Latour showed how it was important to pay attention to
‘the construction of the lab and its position in the social milieu’.?
For Latour, it was by heeding what went on inside the laboratory
that it was possible to explain the ‘interest of outsiders’ in its
work for, as Latour shows in the case of Pasteur, there was a
great deal of work entailed in ‘enrolling and enlisting them’.° The
scientific laboratory thus became the site of Latour’s investiga-
tions. Similarly, I am interested in this chapter in what might be
described as the ‘law laboratory’ of the technical legal consultant.
My aim is to cast light on what might be occurring inside such
law laboratories and to explore the work that takes place inside
them, work about which we know little.

Latour elucidates three ‘moves’ necessary to enlisting the
interest of outsiders in the work of the laboratory.” ‘Move one’

entails ‘capturing others’ interests’.'' Before setting out how
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Latour’s analysis might cast light on the work of technical legal
consultants involved in today’s land reform projects, it is useful
to explore the concrete examples he used to illustrate his analysis.
In order to demonstrate how the capturing of interests occurred
in the context of Pasteur’s science, Latour demonstrated that
before Pasteur’s intervention, diseases were local events about
which there existed only ‘careful, variable, prudent and uncertain
knowledge’.’> The task facing Pasteur was, therefore, ‘to learn
from the field, translating each item of veterinary science into
[his] own terms’.”® Pasteur, working in a makeshift lab on the
farm itself, learning from the field and functioning in the centre
of aworld previously ‘untouched by laboratory science’,** achieved
this preliminary step by successfully translating issues of veter-
inary science into his own terms.

Latour identifies the second step necessary to establishing
Pasteur’s science as an ‘obligatory point of passage’ as ‘moving
the lever point from a weak to a strong position’.’* Once again
offering an illustration of this step, Latour describes how this
is done by making the hitherto invisible micro-organism vis-
ible inside the laboratory. As he puts it: ‘having designated the
micro-organism as the living and pertinent cause, he can now
reformulate farmers’ interests in a new way: if you wish to solve
your problem you have to pass through my lab first’.¢

The next step necessary in Pasteur’s project to enlist the
interest of others in his science is described by Latour as one
of ‘moving the world with the lever’.”” The importance of this
move lies in the fact that something more than laboratory studies
must take place if the interests of different groups which have
been enrolled are not to fade and disperse. Interestingly, Latour
characterizes the translation of interests by Pasteur (essentially
‘solve your problems through Pasteur’s laboratory’)'® as part of
a contract, ‘the counterpart of which is now expected from Pas-
teur’.’ What is entailed in performing this part of the contract?

The answer is ‘a return to the farm to show results’, a return which
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Latour characterizes as a ‘staging’ in the sense of a performance.*
Before this move is made, the contract was simply ‘solve your
problems through my microbiology’.?* After the staging of the
return to the farm, the translation is, ‘if you want to save your
animals from anthrax, order a vaccine flask from Pasteur’s lab’.?
Latour calls this ‘the displacement of laboratories’.*

How might we employ these detailed insights into the socio-
logy of science to model the work of today’s land-related legal
consultants? How, in other words, might we identify the moves
necessary to establish land law reform as ‘an obligatory point of
passage’?* Drawing on Latour’s explanatory framework, we can
suggest that there are a number of moves that must be executed
by those who advocate legal solutions to land problems. Move
one consists in capturing the interests of others, in ‘convincing
others of what their interests are and what they ought to want and
to be’.” In the field of land reform, technical legal consultants
who have played a key role in advocating the resolution of land
problems through the use of law have done so by successfully
intervening to assist in the difficult task of addressing contradic-
tory demands in relation to land. Rural inhabitants faced with
long-running problems of land grabbing, as well as chaotic sys-
tems of land administration, called on the government to address
these grievances. In their turn, international financial institutions
began to perceive land reform as intricately connected to ques-
tions of good governance and the efficient operation of a market
economy (and, as the experience of the last two decades of land
reform amply demonstrate, the demands of the Bretton Woods
institutions and foreign investors are wont to take precedence
over the needs of the rural poor). These two developments do
not in themselves explain how it came to be that legal solutions
played a prominent role in land reform. It is at this point that
the role of the lawyer becomes important. As experts, the skill of
land-related technical legal consultants lies in ‘fostering interest

groups and persuading their members that their interests were
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inseparable from his own’.?® As such, the boundaries between
what international financial institutions, bilateral donors and
African governments want and what technical legal consultants
‘make them want’ are blurred. It is, however, clear that the new
land laws that have emerged in Africa in the last two decades are
the consequence of the fact that international financial institu-
tions, bilateral donors and African governments ‘accepted to pass
through [his] hands in order to solve their problems’.”’

The second move necessary in establishing what might be
described as the ‘law laboratory’ as ‘an obligatory point of pas-
sage’ would involve those advocating legal solutions in identifying
the pertinent cause of the problem faced by African societies.
This is done, according to Latour’s model, by making visible in
the laboratory that which has hitherto been invisible. Extended
to land reform, it might be said that the task facing the lawyer
is to make apparent that which has until now been overlooked.
The diagnosis is therefore offered: if you have lacked develop-
ment, it is because dead capital is tied up in your land. As we saw
in Chapter 1, such an analysis has widespread currency at the
present time. Having thus designated non-formalized land tenure
as the cause of underdevelopment, technical legal consultants
propagate the message (to paraphrase Latour) that if the third
world wants to solve its problems, it must pass through the law
laboratory.

The third necessary move requires the technical legal consul-
tant to guard against the interests he has captured from fading
and dispersing. He must emerge from his law laboratory and
return to ‘the farm’ to show his results. The staging of results
‘on the farm’ is the crucial step which transforms the message
from ‘if you want to solve your development problems solve them
through my land law’, to ‘if you want to save your countries from
underdevelopment, if you want to alleviate poverty, order a law
from my laboratory’.

For Latour, the effect of networks is to collapse space. Latour

86



points out that ‘[t]he negotiation of the equivalence of non-
equivalent situations is always what characterises the spread of
a science’.”® The process of negotiating equivalence has been a
characteristic of contemporary work in African land law. It might
be said to have entailed the collapsing of geographical space in
that disparate African countries find themselves with similar land
laws framed to facilitate the privatization of land. It is, however,
important to recognize the political and economic context in
which equivalence is negotiated. Latour provides a striking meta-
phor to explain the structural context for the spread of science:
‘Scientific facts are like trains. They do not work off their rails.
You can extend the rail and connect them but you cannot drive
a locomotive through a field.”” For the purposes of understand-
ing contemporary African land reform, the rails that carry the
locomotive of the law are constructed, extended and maintained
by multilateral and bilateral aid donors such as the World Bank
and the British Department for International Development (DfID)
which, as I have shown in Chapter 3, have played a central role in
funding land law reform in Africa since the early 1990s.

The work of technical legal advisers can be interpreted as at-
tempts to translate the interests of a number of important actors
into the language of African law reform. This is apparent from
the following passage in which McAuslan sets out an ambitious

agenda for lawyers involved in land law reform:

Lawyers, and particularly academic lawyers ... face ... the
challenge of scholarship; to rise above the merely descriptive
and analytical approach to writing about land law and adopt a
more policy-oriented and innovative approach which offers new
models and creative ideas as solutions to practical problems

of land management; and, if the opportunity presents itself, to
become involved in the challenging business of turning these
ideas and models into legislative drafts — a scholarly endeavour,

for which creative and not just critical scholarship is needed.*
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It can be predicted that technical legal consultants will also be
required to play a central role in sustaining the network of land
law reform into the future. This will no doubt be necessitated
by the sheer scale of the new administrative machineries often
initiated by new land legislation. In Uganda, for instance, the new
land administration required the creation of forty-five entirely new
district Land Boards and 9,000 parish-level Land Committees.
At the national level, a Land Committee is responsible for hold-
ing and managing government land.*! At the district level, Land
Boards* will have a variety of powers and will be responsible,
inter alia, for confirming, rejecting or varying the recommenda-
tions of Land Committees in relation to certificates of customary
ownership?® and for playing a role in the conversion of customary
tenure to freehold tenure.* The District Council also contains a
District Land Office which is constituted by a physical planner, a
land officer, a valuer, a surveyor and a registrar of titles.’® A Land
Committee which functions at the parish level is appointed by the
District Council.’* These committees are responsible for the initial
consideration of certificates of customary ownership, applications
for grants of land in freehold and applications to convert custom-
ary tenure to freehold tenure. Finally, each district has a Land
Tribunal with jurisdiction over land disputes.

Given the extent of the changes initiated by Uganda’s 1998
Land Act, Simon Coldham, a lawyer who has written on African
land issues, has identified the recruitment, training and support

of personnel as a key issue for the future. He has argued:

It will be essential to train the cadres who will be responsible

for implementing the Act. In addition to increasing significantly
the number of surveyors, planners and registrars, it will be essen-
tial to train the members of all the new administrative bodies

... destined to play a central role in the process ... While an
extensive recruitment and training exercise will add substantially

to the cost, the land reform programme is already controversial
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and, if it is carried out in a way that is insensitive or inept, it will

leave behind a legacy of disputes and bitterness.*”

The ongoing relevance and future success of the network is
guaranteed by future needs for the implementation and training
of the personnel necessary to run the vast new machineries of

land administration.

The politics of legal methodology

The importance of a legal system which promotes certainty in
a functioning market economy has been noted as much by the
World Bank and Hernando de Soto as by legal consultants such
as McAuslan, the latter arguing that this is the main reason why
law must be brought ‘back in’.*® Much in evidence here is faith
that the law will achieve equity, efficiency and certainty in land
relations. For McAuslan, these values are explicitly described as
‘essential national interests’ that should be enshrined in any
national land policy.*® A further, related reason why law is per-
ceived to have an important contribution to make to the terrain
of land reform is that it will come to replace administrative dis-
cretion, which is viewed as having caused many difficulties in land
relations. For McAuslan, the experience of South Africa serves as

evidence of the problems of discretionary powers:

law was used to abolish law. Land reform in South Africa then
must include land law reform because it seeks to change the
nature of the legal regime and legal culture that applies to
African-held land. It is to replace, at best, licences or permits
held at the mercy of administrators or chiefs, with rights guaran-

teed by law.*

In Tanzania the same reasoning pertains: ‘land reform is pre-
eminently land law reform: the substitution of a law to facilitate
the right of citizens to access and hold land, for a law which
had facilitated the state’s administrative control over the citizens’

access to land’.*!
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How these twin objectives - the promotion of the legal cer-
tainty that is conducive to a market economy and the replacement
of administrative discretion with specific legal rights - might be
achieved has been a major preoccupation of those charged with
reviewing Africa’s land laws and new legislation. As a result, one
of the most important tasks facing technical legal consultants has
been to ascertain the appropriate style of legal drafting to be used.
This might be described as an issue of legal methodology and
broadly speaking, centres round the question of how much law
to use. The importance of legal methodology lies in the fact that
the style of legal drafting that is chosen will determine how much
power is allocated to bureaucrats through land laws. Tanzania’s
efforts at land reform - beginning in 1991 and culminating (at
least formally) in the passing of the Land Act 1998 and the Village
Land Act 1998 - provided an excellent example of contestation
over issues of legal methodology.

There was considerable disagreement over this issue in Tanza-
nia when McAuslan first wrote the National Land Policy document
and then drafted two new land bills. The Tanzanian experience
of land reform was marked by fierce disagreements between
McAuslan, as the legal consultant in charge of producing two
new land bills, and Shivji, as head of the sidelined Presidential
Commission of Inquiry into Land Matters, about the purpose and
direction of such reform, the content of the proposed legislation
and the legal methodology to be adopted. Perhaps by virtue of
being members of the academy, Shivji and McAuslan spoke and
wrote about their views of land reform - and their differences with
each other - in great detail, enabling those studying the politics
of land to follow closely the course of the debate.*” As regards
legal methodology, the main disagreement between McAuslan
and Shivji focused on what might be described as the ‘more
law/less law’ divide. In Shivji’s view, the proposed land bills were
unworkable because they set out in intricate detail the powers

and responsibilities of bureaucrats in the land administration
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machinery and sought to exert detailed control over their actions.
Shivji was critical of this approach, arguing that it trampled on
traditional community methods of controlling the exercise of
discretion by public officials.*®> McAuslan, on the other hand,
adhered to the view that it was important for the new land law to
set out in as much detail as possible the duties of those charged
with the administration of land. He recommended and sought
to achieve ‘a detailed and inevitably lengthy new land code in
which legal rules and checks and balances replace reliance on
administrative and political action based on goodwill and com-
mon sense - which, according to the evidence, are in short supply
where land relations are concerned’.*!

These different approaches to the methodology of land law
cannot be understood apart from the wider disputes about
the purpose and direction of land reform that characterized the
Tanzanian experience. As will be recalled from Chapter 2, the
Report of the Shivji Commission made a number of key recom-
mendations which were, inter alia, that radical title to land be
divested from the government and vested in the village assemblies
and an extra-executive body to be called the National Commis-
sion of Lands, and also that the powerful Ministry of Lands be
abolished.* The approach taken by McAuslan was diametrically
opposed to that of the Shivji Commission. McAuslan’s bills had
as their objective the creation of a suitable environment for
investment in land by large-scale buyers and the setting up of
an efficient system for a market in land.

The extent of the difference in approach taken by Shivji and
McAuslan in key policy documents had a profound effect on their
perception of the appropriate legal methodology to be adopted
in Tanzania. For McAuslan: ‘Law was, and to some extent still is,
perceived in Tanzania as an impediment to change; therefore,
where the law has to be used, the style of drafting has tended to
be one of conferring powers on officials, with few safeguards or

external controls.’**In contrast, Shivji argued that there did in fact
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exist a number of mechanisms for community control of public
officials charged with the allocation of land and other tasks such
as dispute resolution. In fact, these opposing approaches are
explained not so much by historical preferences but by contem-
porary reality. McAuslan’s land bills sought to create a vast new
machinery of land administration and this alone necessitated the
detailed legal provisions he favoured. It had little to do with his-
tory as McAuslan suggests: ‘the clear message of the Presidential
Commission was that the new law should be similar to that which
it will replace in terms of drafting style, with a few broad strokes
of the legal pen giving vast powers to legally unqualified people
and relying on their innate common-sense and sense of justice
to get things done’.*

Under the scheme recommended by the Shivji Commission,
a far smaller land bureaucracy would have come into being and
a less precise conferral of exact powers might have been work-
able. In the law laboratory, then, the style of legal methodology
that is adopted will be influenced in part by the style of land
administration that is favoured. I return to this issue in Chapter
6 where I discuss some of the problems that are likely to arise
in relation to the administration of land in the future and deal
specifically with the difficulties of implementation to which this
can be expected to give rise.

It is from the perspective of public law that McAuslan
approached the task of developing land policy and drafting legis-
lation. Because both private and public law operate to define
property rights and, furthermore, when land is allocated by the
state, this requires the private citizen to deal with public officials,
‘land law ceases to be a matter of private law, but becomes part
of public law; it is in fact, administrative law’.*® McAuslan’s ideas
of the role that law should play in regulating land relations come
predominantly from public law. Notions such as public account-
ability or the exercise of discretion that play a prominent role in

McAuslan’s view of what land law should achieve, can only be
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understood as deriving from McAuslan’s wider work as a public
lawyer.* Indeed, McAuslan refers to ‘using law as an administra-
tive tool’.*® His caution about public officials and bureaucrats
derives from his public law background, as evidenced by his as-
sertion that ‘officials armed with powers and subject to few or no
restraints, cannot be relied upon to behave reasonably’.*

For McAuslan, the South African approach to legislative draft-
ing that favours detailed codes of law is the most likely to be

workable:

Administrative law or administrative justice requires that official
power be bounded by legal rules, be exercised in accordance with
certain principles of fairness, allows for hearings and appeals,
and be subject to review. How else can this be done except
through statutory provisions which go beyond merely granting
powers to officials, to setting out the matter and form of their

exercise and control?°?

In his view, a dual test thus had to be applied to new Tanzanian
legislation: ‘did it create a new substantive land law, appropriate
to the conditions of Tanzania; and, did it provide a suitable legal
framework for the exercise of powers by officials?’>

According to McAuslan, the existence of the market requires
more rather than less law: ‘once the land law recognises and
protects private rights, and facilitates dealings with those private
rights in the market place the law has to be much more specific,
detailed and clear’.”* The law must provide for the market’s need
for certainty. This recalls the discussion in Chapter 1 in which it
was argued that the revival of interest in using the law to bring
about development may be characterized as ‘new wave’ law in
development in the age of neo-liberalism. This is in marked
contrast to the law in development of the late 1960s to the mid-
1970s, which was concerned primarily with the promotion of
state-centred economic development.

McAuslan’s discussion of the market’s need for detailed and
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specific law is suggestive. However, it does not make fully explicit
the nature of the market which it is being sought to promote, that
is, one which is dominated by foreign investors. A similar task
faced another, earlier legal scholar and technical legal consultant.
When Professor L. C. B. Gower of University College London was
charged with drafting a new company law for the newly independ-
ent Ghana, he too grappled with similar issues of legal methodo-
logy. For Gower, the question was whether and by which means
to give the registrar of companies enhanced powers. Describing
the drafting dilemma with which he was thus confronted, Gower
wrote: ‘It would, no doubt, have been possible to produce some-
thing shorter by adopting a different drafting technique ... I am
certainly not averse from giving the Registrar enhanced powers ...
[but] if one goes too far in the way of substituting administrative
discretion and regulation for fixed statutory rules one destroys
certainty.””” Gower made explicit reference to the difficulties he
thought might be caused by awarding wide discretionary powers
to the registrar of companies, going so far as to express his fear
that the negative impact of allowing wide discretionary powers in
legislation might be felt even if such discretion were in reality to

be properly exercised. He put it as follows:

The man-on-the-spot knows that discretions are exercised fairly
and reasonably; the men-at-home read the regulation, see the
width of the discretions, and fear and expect the worst. And,

of course, it is the fearful men-at-home who control the purse-
strings and decide what capital is invested in Ghana. The lesson,
once again, is that legislation and regulations affecting the
foreign investor should be drafted in such a way as to encourage
him to hope and expect the best rather than to fear the worst.

It is no answer to say that when he (and his capital) arrives they
will find that his fears are unfounded; he will never arrive to

find out.*®

Gower was an early participant in technical legal work funded
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at the time by the Britain-Ghana technical assistance programme.
He was thus a key figure in early law and development.”” I have
suggested that the recent work of legal consultants in the field of
land reform signals a reincarnation of the field of law and develop-
ment. It is therefore interesting to note that many of the concerns
and preoccupations of the revived field of law and development
remain the same: the role of law in the encouragement of foreign
investors, the scope of administrative discretion, the importance
of investors’ perceptions of law even where discretion is in fact
properly exercised and the appropriate legal drafting style to
adopt. The debates over legal methodology discussed above
- both in the immediate post-independence period and more
recently - should serve to remind us that such struggles are not
intra-legal technical battles but are deeply imbricated in political

and economic choices.

Conclusion

Until now, accounts of land reform in the present era have
neglected the fact that the translation of issues of land reform into
technical, legal questions was not inevitable. If law has played a
central role in African land reform, I have argued that it must be
recognized that this is in part as a consequence of the activities
of those in the legal field who have sought to enlist and enrol
the interests of outsiders. I have argued that the early law in
development movement came into being as a result of the efforts
of legal scholars who sought to translate the interests of newly
independent states into issues of law. After having fallen into
disuse for some time, as such interests faded and dispersed,
the law and development movement is now being revived by the
efforts of legal consultants who seek to ‘bring the law back in’.*®
I have also shown in this chapter that the work of lawyers on the
new laws aimed at liberalizing land relations has been centrally
concerned with issues of legal methodology, such as the most

effective means by which to control the exercise of discretion and
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encourage foreign investment. Far from being an exercise in the
technicalities of how best to draft new laws, I have sought to show

here that choices as to legal methodology are deeply political.
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5 Contesting law? ‘Gender progressive’
groups and rural movements

In this chapter I maintain a focus on the revival of interest in
using law to bring about development. Exploring law’s role in
contemporary land reform, I seek to investigate why it might
be that the emphasis on law in contemporary land reform in
Africa has remained largely uncontested. To do this, I turn to a
further section of the network of African land reform and explore
the part played by ‘gender progressive’ groups, such as women’s
advocacy groups and non-governmental organizations (NGOs)
in recent years. I employ the term ‘gender progressive’ groups
coined by Agarwal in her extensive study of women’s land rights
in South Asia to refer to organizations concerned with reducing
or eliminating the social, economic and political inequalities
facing women in relation to men.' I argue that such gender
progressive groups have rarely challenged the emphasis placed
by international financial institutions, donors, governments and
technical legal consultants on law as the solution to the prob-
lems of land relations. Indeed, I argue that their engagement
in the land reform process has affirmed rather than questioned
the use of law to bring about development. In so doing, it has
neglected to confront the difficult distributional choices entailed
in any discussion of land relations. Rather, gender progressive
groups have themselves embraced the language of good gov-
ernance and the rule of law being promoted by international
financial institutions such as the World Bank and by bilateral aid
donors such as Britain. If the last decade or so has witnessed a
revival of law and development, gender progressive civil society
groups have been central to this process. As I show, they have

tended to adopt a technical, instrumentalist approach to law
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that has in fact limited their scope for action. Rather than chal-
lenging its methods, gender progressive groups have played an
important role in sustaining a network of land law reform. To
illustrate this argument, I present two case studies, the first from
Tanzania and the second focusing on Uganda, exploring the work
of gender progressive groups on land issues and the extent and
nature of their engagement in the land reform process in these
two countries.

In the second part of this chapter, I discuss the emergence of
rural movements and seek to show how the methods they have
employed can be distinguished from those of gender progressive
groups. Formed in response to the unequal distribution of land,
and aiming to challenge this state of affairs, rural movements
have shown themselves to be sceptical of the state and of state law.
They have adopted oppositional strategies such as land invasions
that allow scope for state law to recognize their claims but that
are not founded primarily on appealing to the state to provide
solutions to their problems. Rather, rural movements have taken
the initiative on unequal distribution of land, claiming tenure
rights over it and allocating it to beneficiaries. In some cases,
these tenurial arrangements meet with subsequent confirmation
by the law but it is clear that this is not the main aim of rural
movements when they organize and carry out land invasions. I
argue that in marked contrast to gender progressive groups, rural
movements have functioned outside the contemporary network

of land law reform.

Case studies: gender progressive groups in East Africa

The analysis contained in this section focuses on the larger
registered women’s associations in both Tanzania and Uganda.
There are two reasons for this. First, due to their size and ex-
pressed aims, larger associations were vocal on a number of
key land issues and were therefore best placed to lobby on such

matters. Second, while numerous informal organizations do exist
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in both Tanzania and Uganda, their ability to make themselves

heard is limited by their disparate and informal nature.

Gender and tenure reform in Tanzania The formation of non-
governmental organizations with the purpose of tackling gender
issues in Tanzania dates from the mid-1980s. At their forefront
was the Tanzania Gender Networking Programme (TGNP) which
was formed in 1992 to coordinate women’s associations in prepa-
ration for the East African Women’s Conference in Kampala the
following year. It subsequently came to act as an umbrella organ-
ization for gender related groups and had as one of its main
declared objectives the promotion of pressure groups to lobby
for policy changes at national and local levels.? TGNP, together
with a professional body, the Tanzania Women Lawyers’ Associ-
ation, became involved in discussions on the land question only
after the new land bill and village land bill were made public
in 1997. In that year, international women’s day was dedicated
specifically to women’s land rights under the slogan Ardhi ni
Haki ya Wanawake (Land is Women’s Right). After a conspicuous
absence, this entry on to the scene was sudden. Women’s groups
had not sought to influence the work of the presidential inquiry
into land matters which travelled all over the country hearing
the views of rural dwellers. In consequence, the Commission’s
extensive report dedicated only four pages to discussing the issue
of women’s access to and rights over land. Women’s groups were
also conspicuously absent from discussions on the national land
policy, responsibility for which was vested in the Ministry of Lands
in November 1995.

Women’s groups in Tanzania thus came relatively late to
participate in the land tenure reform debate. Their involvement
became discernible only after the draft land laws had been drawn
up. At that stage, they intervened by formulating responses to the
proposed laws and by issuing detailed commentaries on them.?

Given the political and economic importance of land and property
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rights to women, and the recognition of this fact in a range of
international law instruments, one might have expected women’s
groups to play a key role from the inception of the land reform
debate. This was not the case: in reality, the earliest stages of
the land debate were characterized by a lack of engagement by
women’s groups which proved to be remarkably ineffective in
advocacy on land matters.

One explanation for the neglect of the land issue by the
Tanzanian women’s movement may be sought in its traditional
emphasis on the issue of employment. Drawing on a substantial
body of feminist work in this area, advocates of gender equality
had focused on female employment rather than land ownership
or control as a significant factor affecting women’s position in
society.® This was an approach that has been widely adopted by
feminist groups, not only in Africa but also in South Asia.® It was
influenced and reinforced by the attitude of government depart-
ments and their bias in policy towards employment issues. At the
height of the land reform debate in Tanzania, TGNP’s key policy
document, a ‘Gender Profile of Tanzania’, contained a detailed
situational analysis of women in Tanzania and, in its review of
strategies for change, indicated a preoccupation with female
employment in the formal and informal sectors of the economy.
The issue of women’s access to or independent rights in land did
not feature on the policy agenda of TGNP.

The second reason why gender progressive groups proved weak
during the land tenure reform debate was their overly legalistic
and simplistic approach to the issue. The Tanzanian land debate
was remarkable for its lack of detailed theorization of how the
proposed changes would affect women. There was no attempt
to set out an independent policy position regarding women’s
relations to land. The contribution of women’s groups was, late in
the process, to debate the provisions of the draft legislation once
this was made public and at a time when the direction of land

reform had arguably already been determined. This technocratic
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approach was an important factor in the failure of the women’s
movement in Tanzania to address the crucial issues facing women
in relation to land. The preoccupation with the details of legal
formulations in the draft land bills limited the ability of women’s
groups to formulate their basic demands. They assumed that
problematic aspects of the bills could be remedied simply by sug-
gesting minor textual amendments. Their preference for quick-fix
solutions to aspects of the draft legislation meant that they took
an over-simplistic view of the problems at hand which it was
assumed would be adequately addressed by legalistic solutions.

Gender aspects of the land question in Tanzania were debated
in closed shops by a limited number of individuals. At a workshop
held in Dar es Salaam in 1997, for example, the draft land bill
was reviewed in order to recommend minor amendments and the
focus of the meeting was on how Parliament might be effectively
lobbied to achieve the desired amendments.” The proceedings
of the workshop reveal that detailed attention was paid to provi-
sion after provision of the draft legislation with little regard to
the wider question of the demands of rural women and how
they might be met, for example through a programme of land
redistribution.? Aspects of the draft bill discussed during the
consultative workshop included the weakness of some interpreta-
tion clauses, ambiguities in the construction of legal terms, and
the powers vested in the Commissioner for Land by the bill.°
Tampering with aspects of the bill in this way was evidence of
the marginality of gender progressive voices in the process. The
technicist approach that was adopted deflected women’s groups
from addressing the broader political pressure for land reform as
well as more fundamental shortcomings of the legislation.

The failure to engage with policy debates on land issues also
revealed an inherent weakness in the women’s movement in
Tanzania. This was their urban bias. This explained why women’s
groups were slow to respond to the beginning of the national

land reform process. One illustration of urban bias was the Media
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Watch project of the TGNP, the purpose of which was to protest
sexist language and writing in the media. Without wishing to
detract from the importance of battles against sexism, it is clear
that the priority attached to the project was unwarranted. There
were clearly a number of more pressing issues facing Tanzanian
women at that time, as there are today, and it might have been
expected that women’s groups would have been alert to these.
Land was one issue among them.

As well as suggesting the urban bias of women’s groups, this
example also revealed the extent to which the agenda of such
groups has been donor-driven. The issues being tackled are most
often a reflection not of local needs, conditions and priorities but
of the issues receiving attention in Western countries. The direct
transplantation of Western feminist concerns to Tanzania bears
the advantage that the activities of women’s groups are easily
‘read’ by donors on whom they are reliant for aid. Many gender-
related NGOs formed in Tanzania in response to the promulga-
tion of international law instruments such as Convention for the
Elimination of Discrimination Against Women (CEDAW).' These
NGOs act essentially as foreign-funded watchdogs on behalf of
international agencies, such as the United Nations, for example by
providing alternative country reports on the progress being made
by governments in implementing and adopting the principles of
CEDAW by legislative and other means."* They need to ensure
that their work is recognizable to and capable of validation by
an external constituency. A consequence of this international
law imperialism in Tanzania was that the more complex issues
affecting the global south, issues of economic deprivation and
unequal access to productive resources by women, were allowed
to fall by the wayside. The class composition of the women’s
movement also affected the ability of urban, middle-class women
to address the concerns of rural constituents. Land is a scarce and
valuable resource and to members of a post-colonial bourgeoisie

with the ability to invest in land, either individually or collectively
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with their families, the problems of the proposed new land tenure
system were not necessarily glaringly obvious.

The marginalization of gender issues which characterized
the mainstream Tanzanian land debate was not challenged by
women’s groups. They proved incapable of launching a critique of
the reforms or of proposing a manifesto of demands. Rather than
setting the policy agenda, they reacted to proposals. Rather
than presenting detailed analyses of the issues at stake, they lim-

ited themselves to an instrumental approach to legislation.”

The struggle for statutory spousal co-ownership in Uganda In
Uganda, as in Tanzania, women’s groups became involved in
the land debate at a relatively late stage of the reform process.
More recently, however, they have been thoroughly engaged in
lobbying on land matters. Ugandan women’s groups began to
lobby for the inclusion of statutory spousal co-ownership of family
land during debates on the draft land bill which was passed into
law in 1998. During the drafting of the land bill, many prominent
women politicians and members of non-governmental organiza-
tions agreed on the need for spousal co-ownership and took part
in lobbying to achieve it. Their first defeat occurred in 1998 after
they had drafted a provision for co-ownership with the objective
of having it included in the Land Act.”* The amendment was
tabled in Parliament on 25 June 1998. It was moved by the MP
Miriam Matembe, debated and adopted by the floor and summed
up by the speaker. Women’s groups congratulated themselves on
the clause’s inclusion in the new land law. But when the Land
Act was published a few days later, ‘there was no trace of this
amendment ... women MPs and women in civil society ... were
told that there had been procedural irregularities in the way they
had tabled the amendment which then disqualified it. In the
end, the President admitted that he had intervened personally
to delete the amendment.’*

A series of further promises to reintroduce the amendment
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emanated from the Ugandan government but were also broken
and, in 2000, it was announced by the cabinet that, in its judg-
ment, the clause should now be diverted to the domestic relations
bill.*> The domestic relations bill represents the first time since
the 1960s that there has been an attempt to achieve a radical
overhaul of Ugandan family law. It dates from 1994 when the
Attorney-General and the Minister of Justice requested the Law
Commission to recommend new family law provisions. The
domestic relations bill was completed in 1999 but its progress
through Parliament has been severely delayed. Gender progressive
groups vigorously and consistently resisted the suggestion that
they should not throw their lot in with this legislation. There were
two reasons for their strong preference for an amendment to the
Land Act 1998, one strategic and the other symbolic. First, the
difficulties surrounding the domestic relations bill quite under-
standably caused women’s groups to doubt whether it would
ever be approved by Parliament. Controversy had surrounded the
bill’s recognition of an offence of marital rape and provisions for
no-fault divorce, both of which were heavily criticized by male
members of Parliament. The domestic relations bill appeared
to be in peril and for strategic reasons; therefore, proponents of
the co-ownership clause were fearful that their proposal would
suffer a similar fate.

There was, second, an important symbolic reason for prefer-
ring the clause to be included in the Land Act 1998. Women’s
groups clearly wished for gender progressive measures to appear
in ‘hard’ land law rather than to be relegated to what is per-
ceived as the softer world of family law. Resistance to the notion
that women’s land rights were a matter of family law formed
an important part of the campaign. The attempt to contain the
issue of women’s land rights within the scope of family laws
would not be without precedent. The Tanzanian land reform
process was notable for failing to address the need for women’s

independent land rights. The Commission of Inquiry into Land
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Matters (the ‘Shivji Commission’) dealt with issues of women’s
land rights in an extremely brief section of its report, arguing that
the issue was outside its terms of reference; that it amounted to
a problem of unequal succession; and that it should be taken
up by the Law Reform Commission. Elsewhere, I have argued
that this was an unnecessarily restrictive interpretation of the
Commission’s terms of reference. Rather than taking seriously
the demand for women’s independent land rights, the suggestion
that this was a matter for the Law Reform Commission implied
that women relate to land not as farmers and workers but only
as wives, daughters and mothers. Given the history of gender and
land reform in East Africa, an amendment to land laws, specifi-
cally the Uganda Land Act 1998, was clearly perceived to be an
important symbolic struggle.

Since it first began to be voiced, the demand for statutory co-
ownership of land in Uganda has met with explicit and concerted
opposition from male parliamentarians and others. They have
played an important role in the land debate and the reasons for
their opposition to spousal co-ownership have been widely publi-
cized. These include fears that a change in the law would provide
women with an incentive to engage in serial marriage, treating
the institutions simply as a means to acquire land. Male parlia-
mentarians openly voiced such concerns, which had the merit of
provoking fierce media debate as well as affording advocates of
statutory spousal co-ownership opportunities to counter such per-
ceptions. A feature of the Ugandan spousal co-ownership debate
that has been much neglected, however, is the lobbying activities
of commercial lenders. Operating in a far from transparent man-
ner, commercial lenders exerted pressure on MPs to oppose the
co-ownership proposal. I will argue in Chapter 6 that the lobbying
activities of commercial lenders will play a prominent role in the
coming years and that their involvement in land relations will
be crucial in a privatized, individualized land market. For the

purposes of this case study, however, it is important to stress
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that, despite their reluctance openly to debate the issue of spousal
co-ownership of family land, it is clear that commercial lenders
did influence the land reform agenda in Uganda. I would suggest
that their opposition and the lobbying activities in which they
engaged behind the scenes played a significant part in shoring
up suspicion of the proposed amendment to the Land Act 1998
among male parliamentarians.

Given the disappointments and defeats faced by women’s
groups, it was not surprising that Parliament’s eventual approval
of the co-ownership amendment in June 2003 was hailed as an
important victory for gender progressive groups. Shortly after-
wards, however, it was announced that the president had refused
to sign the new amendment into law. While Uganda has shown
itself willing to adopt equality provisions in international conven-
tions such as CEDAW), it is clear that the state cannot be relied
upon to implement these objectives beyond the level of rhetoric.
The Ugandan experience illustrates that consideration of, and
scepticism about, third world women’s relationship to the state
and to international law remains as relevant as ever.'

In an attempt to protest against the government’s actions in
blocking the inclusion of the co-ownership amendment in the
Land Act 1998, gender progressive groups sought help from the
British Department for International Development (DfID). DfID
was closely involved in promoting, funding and overseeing the
introduction of Uganda’s new land law. For example, the process
of drafting Uganda’s land laws had been the responsibility of a
technical legal consultant funded by DfID."” Furthermore, as I
discussed in Chapter 3, continued bilateral aid from Britain was
required to implement the new land laws, set up the vast new
machinery of land administration required by the Act and train
the bureaucrats who were expected to run it. The project to do
this was entitled the Securing Sustainable Livelihoods through
Land Tenure Reform Project (widely known as the Land Act

Implementation Project) and it was to be overseen by British
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technical advice.'® DfID was thus an extremely powerful actor on
the Ugandan land scene as it was in many African countries.

When, in 1999, the Speaker pronounced his judgment that in
order for spousal co-ownership to become law the house would
need to pass new amending legislation, gender progressive groups
relayed the news to DfID. It, in turn, announced that it was making
it a condition of further funding under the Land Act Implementa-
tion Project that the ‘lost clause’ be reintroduced to Parliament
by the end of the year." The Ugandan government ignored this
condition and did not reintroduce the clause for discussion. In
a betrayal of the cause of gender progressive groups, DfID chose
not to utilize its considerable influence to the good and did not
press the point.

The experience of Ugandan land reform provides an illustra-
tion of the limits of African governments’ commitment to a
gender progressive normative order and of the acquiescence of
bilateral donors in this. The story of efforts to achieve gender
equality in land relations in Uganda is replete with disappoint-
ments, broken promises and betrayals. In common with many
African countries Uganda, unable to step aside and avoid the
neo-liberal juggernaut, found itself the proud owner of a new
set of land laws. What follows is an attempt to understand its
response to finding itself in this position. Unable to avoid the
liberalization of land, and perhaps alert to the dangers of this new
commodification for women, gender progressive groups began to
seek ways to contain, if not to resist, these new dangers.

The alienation of family land, on which women live and grow
food but over which they rarely exercise control, appeared at first
to be the key concern of gender progressive groups and feminist
politicians. As is apparent from the World Bank’s global land
policy explored in Chapter 3, on the macroeconomic plane the
liberalization of land markets is intricately linked with wider
institutional reforms. The key questions facing gender progres-

sive groups thus seemed to be: how best might we respond to
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the threat to women of losing the land on which they and their
families are dependent for their livelihoods? Having lost (with-
out much of a fight, it must be conceded) the initial battle over
commodification, their attention strayed from political economy
to the law. A further structural explanation can also be offered.
Uganda is remarkable among African countries for the number
of women lawyers it possesses. Among these lawyers, many wield
influence and power as members of the urban, middle-class elite
who found and control gender progressive groups. In these cir-
cumstances, it was not surprising that the struggle into which
these groups poured their energy was not the wider issue of the
liberalization of the economy and with it the land; instead, as the
discussion which follows shows, the law itself became a site of
critique. An amendment of existing land legislation came to be
fetishized. It is in this context that spousal co-ownership became a
key demand and consent a key juridical notion. The largely absent
battles over commodification before 1998 has thus been replaced
more recently by skirmishes over the content of the law.

Since the late 1980s, there has been a proliferation of non-
governmental organizations focusing on issues of land reform in
Africa. Such groups have rarely contested the emphasis placed by
international donors and financial institutions on technical legal
solutions to the problems of land relations.?® Civil society groups,
dependent on external donor funding (and the annual production
of progress reports) for their existence, have been stringently
self-limiting. Law reform has been a key objective and one which
they have sought to achieve by lobbying fellow members of the
urban, middle-class elite. On occasion they have had the sturdy
support of their external patrons, although they have also had to
become accustomed to being let down in this regard. A multitude
of possible alliances, with trade unions to take just one example,
have been left unexplored.

The key anxiety for those non-governmental organizations that

focus on gender issues is that there is likely to be an increase
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in disputes concerning the sale and mortgaging of land. In par-
ticular, in coming years women will be forced to try to defend
against institutional lenders the land on which they depend for
a livelihood. As I will show in Chapter 6, there is every reason to
expect that such cases will become a central feature of the African
political, economic and judicial landscape as landholders are
encouraged to raise loans using their homes and farms as col-
lateral. Formal credit institutions, that is commercial banks, will
come to play an increasingly important role in land relations. The
task of gender progressive groups, as they have seen it, has been
to search for legal provisions which protect women’s interests in
primary family land. In particular, there has been an apparent
concern to guard against the alienation, mortgaging or leasing
of such land without a wife’s prior consent. Gender progressive
groups and feminist politicians in a number of African countries
have lobbied for various legal mechanisms to achieve such protec-
tion.”* These have ranged from the insertion of consent clauses
into new land laws to schemes for statutory spousal co-ownership
of family land.

Since it first began to be made in 1998, the demand for co-
ownership in Uganda has met with concerted opposition from
male parliamentarians and others. Nevertheless, women’s groups
took the view that the consent clause contained in the Land Act
1998 did not provide adequate protection for women. Instead, they
consistently demanded that a scheme for statutory co-ownership
of primary family land be passed into law. Uganda has taken the
lead in debating the most effective statutory provisions by which
to protect women’s interests in land. It has to a large extent deter-
mined the terms in which similar discussions will be conducted
in the rest of Africa. I would argue, however, that women’s groups
have been thrown back on the problematic notion of consent as a
consequence of the wider failure to resist liberalization and thus
secure a more abiding victory for women and men’s secure rights

to land. Far from being the endpoint in the struggle for women’s
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land rights, the achievement of spousal co-ownership should be
viewed only as the foundation for future struggle. I therefore fore-
see a central role for consent as a juridical concept in the coming
years. We would do well, in exploring current struggles to claim
women’s land rights, to remember that juridical notions such as
consent have come to prominence because of an earlier important
defeat. Had Uganda and other African countries been able to resist
the liberalization of land tenure and the commodification of land,
the threat of transferability of land would not now be hanging over
many parts of the continent. Consent would not have attained this
prominent role. Central to the story told in this chapter, therefore,
is an originary story of defeat. The contestation over the workings
of co-ownership and the meaning of consent which we will witness
in coming years will be a permanent reminder of the inability of
the global south to resist political and economic prescriptions to
commodify land.

The Ugandan experience of claiming women’s land rights
was informed by an instrumentalist view of law. This attempted
explicitly to link the claim for legal change to allow spousal co-
ownership with development. Although at first sight it appeared
that it was fear of the new macroeconomic climate that drove
the demand for co-ownership, a closer reading of the activities
of women’s groups suggests that, in reality, this was if anything
a secondary concern. Rather, adopting and adapting the mythical
claims of the World Bank to their own ends, gender progressive
groups spoke the language of economic growth, poverty allevi-
ation and access to capital. In short, in staking their claims in
terms of law reform they had recourse to the outlook and objec-
tives of law in development, revived this time in a neo-liberal
guise. But they also sought to determine the legal sphere in which
they wished their claims to be heard. Land law, not family law,
was the ground on which Africa’s entrepreneurial spirit was to
be set free. Gender progressive groups sought not to challenge

and contest the construction of economic man but instead to
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invite support for economic woman. They sought a place in the
world of hard land law and in the masculine world of the market.
Alternative visions of land which expressed values different from
this did not find a voice. Such meanings have been articulated
by those excluded from the formation of the World Bank’s global
land policy** or from national processes of land reform.” As I
show below, they have also been voiced by emerging rural move-
ments in Africa.

I would argue that gender progressive groups in Uganda did
little to contest the wider neo-liberal project within which wom-
en’s land rights formed only one important element. Indeed,
as I have attempted to demonstrate, they took as their own the
language of economic development promoted by advocates of
liberalization. In staking their claims for spousal co-ownership,
therefore, they did not challenge the wider macroeconomic
pressures for land and credit markets but sought to press home
their demands precisely by harnessing that wider macroeconomic
climate. Nowhere were the dangers entailed in linking a family’s
primary asset and means of livelihood to commercial loans and
business enterprise pointed out.

There is of course a rich irony, never explored, in the fact that
statutory co-ownership, far from securing women’s rights, will
in all probability lead to an increase in the use of family land
as collateral. Statutory co-ownership may be said to make the
work of commercial lenders, and the solicitors on whom they
rely, a great deal easier. The Bankers’ Association of Uganda had
already complained consistently of the conveyancing burdens
imposed on them by the consent clause in section 40 of the
Land Act 1998 (we might describe this as the original consent
clause). Their opposition to the consent requirement was vocal:
they objected to having to carry out inquiries and institute checks
to ascertain whether adequate consents to loan transactions
had been obtained.* It is arguable that the new co-ownership

provision should therefore be a cause for celebration. Statutory
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co-ownership will in fact reduce the conveyancing work which
must be done before a loan is released. The presumption that all
land is co-owned will lower lending risks because banks would
be alert to the need to acquire the consent of the other spouse.
Before the achievement of statutory co-ownership, the original
consent clause entailed a greater risk for the bank, and higher
transaction costs, because of the more complicated inquiries
which had to be made of borrowers about the possible interests
of other individuals.

The reality of this fact has already been noted. Co-ownership
‘has the potential to strengthen the credit market by providing
statutory regulation in an area which is already of concern for
the banking sector’.” It may well ease the working of the credit
market and lead to increased certainty in the commercial lend-
ing sector. It would of course be entirely valid for it to have
been introduced into law for this reason. However, advocates of
women’s land rights need to ask whether the facilitation of the
credit market was in fact their intention and whether this will
serve to improve or hamper women’s access to land. The irony
of what has occurred in Uganda lies in the possibility - which it
will no doubt take some years and a few cases in the law courts
to appreciate - that the struggle for statutory co-ownership may
in fact facilitate a rampant commercial lending market which
will deprive women of the land on which they have long relied

for their livelihoods.

Ideologies and tactics of rural movements

In a comprehensive study of rural movements, their strategies
and their potential as opponents of neo-liberalism, Moyo and
Yeros have sought to focus on issues of agency, highlighting
the ‘conscious attempt by the rural poor to influence the state
and market through land occupations, and thereby lead the way
through the various steps: they self-select as beneficiaries, they

select the land, they acquire it de facto, and then await their
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legal formalization by the state. This may indeed follow, or it
may not.”*®

This important account of rural movements acknowledges the
engagement of rural movements with the juridical sphere by sug-
gesting that they have adopted a sceptical stance in relation to
the content and processes of state law. Holding themselves at a
distance to the law, they have sought to exercise their own agency
by themselves identifying those with land needs, by locating suit-
able land and by moving to acquire it. Recognition by the state of
the rights over land thereby acquired, should it follow, is treated
as a secondary concern. Moyo and Yeros’s main focus is on the
political significance and potential of emergent social movements
organizing around land issues. Although their observation on
the distance of rural movements from the law is important, legal
strategies are not the focal point of their discussion.

Focusing specifically on the significance of legal struggles,
Meszaros’s study of one of the world’s most prominent social
movements, Brazil’s Movimento dos Trabalhadores Rurais Sem
Terra (Movement of Landless Rural Workers or MST), provides
an analysis of the significance of law in building and sustaining
social struggles and in so doing has drawn attention to the severe
limitations of formal legal processes and institutions.”” Houtzager
has also studied the MST by focusing on the movement’s emer-
ging legal strategies. He has shown that although the movement
does not possess any standing to initiate law cases, it has become
involved in the juridical sphere as a result of civil and criminal
cases brought against it. Houtzager shows that this ‘reactive juri-
dical mobilisation ... has grown increasingly sophisticated’. For
Houtzager, the MST have seized such opportunities to promote
a redefinition of property rights and it is significant that this has
been achieved at the same moment that international institutions
such as the World Bank have been engaged in ‘globalizing a new
“classic” interpretation of liberal property rights’.?® Furthermore,

for Houtzager:
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The MST’s juridical mobilisation ... sheds light on some of the
ways in which social movements can use the law to create coun-
tervailing possibilities to the particular ‘liberal’ property regime
that is being globalised from above. It has played a substantial
role in altering a highly exclusionary legality by compelling pub-
lic authorities to implement existing agrarian reform legislation
and by helping to create and institutionalise novel interpreta-

tions of the social function of property.?

Bernstein has also highlighted the differences between rural
social movements’ outlook on property rights and those of
powerful institutions at the international level. The direct action
strategies of rural movements indicates a ‘strongly oppositional
ideological stance’ that employs political tactics that do not cor-
respond with the clear ‘aversion to confiscation and desire for
consensus of market-friendly “new wave” reform’ that character-
izes the thinking of bilateral donors and international financial
institutions.* In spite of the diversity of global rural movements
organizing to challenge the unequal distribution of land, their
common outlook on the state is summed up in the words of a
leader of Brazil’s MST: ‘We have always been told that agrarian
reform is a good idea in principle, but the conjuntura, or present
moment, isn’t right. Well, we make the conjuntura right.’’! This
is not to suggest that no connections exist between the activ-
ities of rural movements and policy developments at state and
international levels. Moyo and Yeros have also argued that ‘the
low-profile (illegal “squatting”) tactic is also known to exercise
influence over the policy process, but in a much more diffuse
and contingent manner’.* Bernstein makes a similar observation
in relation to the MST in Brazil arguing that ‘the introduction
of World Bank and USAID land-titling and similar “new wave”
programmes ... seems to have been accelerated to counter the
successes of the MST’.**
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Conclusion

Cultural globalization has created and sustained a close tie
between elite women in the global south and their northern spon-
sors. The local wing of this transnational bourgeoisie has been
less alert to local needs and debates than to the issues occupying
their international peers. This in part explains the remarkably
delayed participation of African women’s groups in land reform
debates. In the face of economic globalization, neither national
governments nor the bilateral donors on whom they have had to
rely to fund the extensive land reform programmes of the last two
decades have been influenced by the objectives of gender progres-
sive international law. African governments have done little to
ensure the promotion of gender progressive laws and have most
often taken action instead to block progress on women’s land
rights. Despite the considerable influence they wield, bilateral
donors have not opposed this neglect of women’s rights. The in-
terests of bilateral donors in the opening up of African economies,
including the liberalization of land, have taken precedence over
any commitment to progress on issues of gender equality. It is
also suggested that, at the international level, institutions such
as the World Bank have singularly failed to acknowledge gender
progressive international law instruments. Indeed, as I argue in
the next chapter, the global land agenda of the World Bank is
parasitic upon, and threatens to worsen, unequal rural gender
relations.

African states are experiencing unprecedented pressure to
privatize land. Economic globalization has opened their economy
to outside influence and has meant that despite signing up to the
feminist normative project, by ratifying international law instru-
ments such as CEDAW for example, the fate of such important
national resources as land has been far more influenced by power-
ful economic actors such as international financial institutions,
donors, property-owning men and commercial bankers who on

the evidence do not share similar goals of gender equity.
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Five

Presenting two case studies, I have shown in this chapter that
gender progressive groups have remained within the magnetic
field of the law and have proved reluctant to challenge the promo-
tion of law as a means to alter land relations. These groups failed
to contest the trend for the commodification of land and to offer
alternatives to the language of formalization and the market. In-
stead, as the Ugandan example illustrates, they sought to employ
and harness this language themselves in order to make the case
for women’s access to land. I have argued that gender progressive
groups thereby reinforced the network of land law reform and
have in fact formed an important element of the network.

I have also argued in this chapter that the emergence and
growing profile of rural social movements suggests that we may be
witnessing an important contrast to this approach. Recognizing,
as Bernstein has urged,* the many contradictions and tensions
that characterize rural movements, I have argued that they never-
theless provide an important counter to law’s dominance in the
field of land reform and more broadly of development. Accounts
of established landless peoples’ movements such as Brazil’s MST
suggest that while rural movements will engage with law when
necessary, and score substantial successes by redefining property
rights and introducing new ideas such as the need to acknowledge
the social function of property, they have resisted the dominance
of the law and legal discourse as the means to bring about eco-
nomic and social development. The oppositional politics of rural
movements - in both conceptual and tactical terms - has served to
throw into relief the state-centred and consensus-driven approach

of gender progressive groups.
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6 The future of land relations

The changes in land relations that have characterized the last two
decades in Africa will have a profound impact in coming years and
will raise a number of difficult new issues. I argue in what follows
that there are three important aspects of land relations that will
require further research and demand political attention. First,
it is likely that we will witness the continuation of the problems
of implementation that have already begun to be experienced.
The problems associated with implementing vast and complex
new land laws may mean that many disputes over land, as well
as regular dealings in land, encounter a legal vacuum. Second,
I identify a likely worsening of women’s position and of gender
relations more generally as a consequence of the promotion of
formalization of land tenure and of formal rural credit markets.
I explore the gender implications of the influential World Bank
policy research report and show that if the situation it envisages
comes to pass, women’s unpaid labour will be put under increas-
ing strain in coming years. I argue that the promotion of formal
rural credit will have far-reaching consequences for women who
will be exposed to greater risk of debt and dispossession than ever
before. Third, I show that although it has received little attention
to date, the involvement of commercial lenders in the land law
reform process suggests that they may seek to play a prominent
role in land matters in the future. It is important to be alert to
the lobbying power they assert, and to the likelihood that they
will receive the enthusiastic backing of national governments,
bilateral donors and international financial institutions. Related
to this, I argue, the African judiciary will find itself at the forefront
of land relations in coming years. Called upon to mediate between

the needs of landowners and occupiers on the one hand and



the demands of commercial lenders for certainty and for low
risks in lending on the other, the judiciary will come to play a
key role. It is not yet clear what their response will be, but case
law in this area from other jurisdictions, such as that relating to
mortgages secured on matrimonial homes, does not give cause

for optimism.

Problems of implementation

In his account of his work as a technical legal consultant in the
area of land law reform, McAuslan has identified implementation
as an aspect of equity that is connected with ‘the pursuit of fair
and just land policies’. In relation to the Uganda’s Land Act 1998

he relates:

This story is a case study on the implementation of a new land
law ... and how the best intentions of the Ministers and Parlia-
ment can be corrupted and subverted by bureaucrats ... land
reform involves much more than land law reform ... It goes to
the heart of governance and a failure to focus on that will likely

undermine any good intentions to promote land reform.!

McAuslan provides a critical first-hand account of the problems
encountered in Uganda, one which will ‘be of interest to all
those concerned with more than just the text of a new land law’.>
Indeed, it is an account that should be read by anyone interested
in the implementation of new laws in any sector.

By the end of the 1990s, when it became apparent that many
countries in Africa would soon possess new land laws, the ques-
tion of their implementation began to be discussed. References
to the problems that were already being encountered became
common.’ However, the terms in which implementation has
been understood and discussed have been limited. Problems
of implementation are attended to only in so far as observers
express fears about the workability of proposed bills or about

newly approved legislation. It is widely assumed that where
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difficulties exist or can be foreseen, additional funding and en-
hanced training of those responsible for implementation will
resolve them. As I demonstrated in Chapter 4, Coldham’s analysis
of the task of implementing the Uganda Land Act 1998 centres
on the technical and administrative nature of the problem. The
emphasis is on how to ensure that the administrative personnel
responsible for the new legislation are adequately trained.* The
process of implementation itself has remained neglected and
little theorised. A vast literature, predominantly within political
science and policy studies, which has sought to develop critical
approaches to implementation has thus been overlooked.® This is
all the more remarkable given the tradition of interdisciplinarity
and of scepticism about the efficacy of using law to bring about
social change which existed among scholars within the broad law

in development movement.®

Worsening gender relations

The World Bank’s Policy Research Report on land was dis-
cussed in Chapter 3. Iwould like to suggest here that its approach
to gender will mean that, despite the World Bank’s professed
commitment to equality between men and women encapsulated
in international law, its global land policy over the next decade
will worsen rather than ameliorate women’s social and economic
position.

Two of the core ideas on which the World Bank’s policy docu-
ment is constructed merit a feminist critique. The Bank stresses
the importance of promoting formal rural credit markets and
links this to the use of efficient family labour. In the view of the
Bank, owner-operated farms are more efficient and productive
than those relying on waged labour. At the heart of agricultural
productivity lies the notion of ‘non-contractible labour’.” The
Bank purports to use this term to describe family labour although
in reality it is likely to mean the agricultural labour of women.

Such labour is thought to be efficient for three main reasons.

124



First, and most obviously, such labour is unremunerated. Second,
‘non-contractible labour incurs no supervision costs’, and third, it
provides a highly motivated labour force. These factors are said to
give small farms a productivity advantage over larger operations
which are dependent on waged labour.

The notion of women’s unpaid labour remains at the heart of
the Bank’s plans for agricultural productivity. As it notes, ‘family
members ... can be employed without incurring hiring or search
costs’.® The World Bank’s assumption about the availability of
non-contractible effort is extremely problematic. In promoting
the idea of owner-operated farms, the Bank seeks to avoid the
use of what it perceives to be expensive, inefficient and inflexible
waged labour in agriculture. The employment contract is to be
avoided in favour of non-contractible, flexible, willing and unpaid
labour, that is, women’s labour.

The idea of non-contractibility takes the private sphere of the
household to be characterized by affective ties of community,
which give rise to solidarity between individuals. In contrast,
feminist theorists have revealed that the private sphere is often
based on quasi-feudal domination and on coercion rather than
freedom.® Central to the World Bank’s idea of agricultural produc-
tivity is the assumption that women’s household (and therefore
agricultural) labour is freely available as an extension of their
reproductive labour (under a figurative ‘sexual contract’).!® The
assumption appears to be that women will demand less in terms
of wages and conditions than waged labour.

Drawing on the debates surrounding feminist demands that
women should be paid for housework,! it is possible to assess the
impact on agricultural productivity of women being remunerated
for their household and agricultural labour. Labour constitutes
the greatest cost on small farms and it is therefore clear that
if family labour were to be waged, this would constitute a cost
rather than a saving, reducing the productive and competitive

advantage of the unit. The entire notion of the productive and
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competitive advantage of owner-operated farms over those de-
pendent on waged labour is founded on the availability of the
labour of women which is taken to be free, flexible and willing.

There has long been a considerable literature available, much
of it dealing specifically with the third world, which has revealed
the ways in which the family ‘functions as an ideological and eco-
nomic site of oppression’.’? The availability of women’s unwaged
labour within the family, which is closely coupled to male control
over women'’s reproductive capacity, has been the central focus
of these feminist analyses.'* The World Bank takes the household
as its smallest unit of analysis™ and in so doing conflates the
interests of its individual members. This neglects a vast body of
established literature that has problematized the household and
shown how the interests of its members cannot be assumed to
be identical.” There is a presumption of the coercive power of
the male head of the household which is hidden by the idea of
family members’ motivation to increase agricultural productiv-
ity. The World Bank is at the very least taking for granted and
at the most advocating feudal family relations. The patriarchal
power of kinship structures appears to be a prerequisite for the
World Bank’s plans for increased agricultural productivity in the
developing world.'*

Given its explicit attempt to link land policy to poverty reduc-
tion, the World Bank should at the very least be alert to the likeli-
hood that its proposals will have an adverse impact on women.
Its failure to address this issue suggests the tacit collusion of the
World Bank in women’s oppression. The notion of productivity
advantage, and its founding assumption of women’s motivation,
promises to do a great deal to embed the very patriarchal, feudal
gender relations that the World Bank professes elsewhere to
be committed to alleviating. Poverty alleviation and economic
development clearly require, for the Bank, the full disciplinary
power of patriarchy and the hidden coercion and often outright

violence on which it depends for its authority.
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Arguably the most important aspect of the World Bank’s land
policy is its promotion of the idea of rural credit markets. Accord-
ing to the Bank, policies that make it possible to use land as a
means to access credit turn it from a dead asset into an economi-
cally viable resource resulting in what the Report perceives to be
major equity benefits.'” The inability of households to access
credit using their land as collateral is said to have an adverse
affect on the emergence and working of rural credit markets.
Economic growth as a whole is held back if rural land is allowed
to remain a ‘dead asset’. For the Bank, the acquisition of secure
tenure rights is desirable because it increases the supply of credit
from formal credit institutions using land as collateral.*

The Bank’s land policy also envisages that credit will allow
households to engage in productive entrepreneurial activities. It
also hopes that credit will enable the household to invest money in
social expenditure on public goods such as schooling and health-
care. The explicit assumption is that improvements in credit
markets and in agricultural production will contribute to overall
economic growth. It is important to locate this idea in the wider
work of the World Bank and its development thinking. The World
Bank’s role in the privatization of public goods is well known. In
the 1980s, the introduction of user fees in African hospitals and
the imposition of school fees (both services which were hitherto
provided by the state at no cost to the user) fundamentally altered
the economic and social landscape.' These initiatives reduced
the role of the state and created a market in public goods. Seen
in this light, the World Bank can now be said to be encouraging
the poorest and most vulnerable to exploit what is often their sole
productive asset, their land, to raise credit by which to pay for
previously public goods such as schools, hospitals and roads. The
promotion of rural credit to pay for public goods has at its base
the exploitation of women’s unpaid labour.?

Looking into the future, it is also possible to predict with some

accuracy the consequences of this neo-liberal economic model,
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which seeks to provide security of tenure precisely in order to
encourage the use of land as collateral for loans. Reliance on
credit secured on the family home and utilized to foster small
business enterprise characterized Britain in the 1970 and 1980s.
The encouragement of owner-occupied housing went hand-in-
hand with the development of small owner-run businesses. It is
precisely this idea that is appearing in the African context in the
efforts by the World Bank and their allies in the British Depart-
ment for International Development to encourage rural credit
and non-farm entrepreneurial activities. An inevitable result of
encouraging formal rural credit will be that law courts will come
increasingly to be faced with cases involving lenders, borrowers
and family land. As Fehlberg has pointed out, the steep rise in
English law cases involving surety wives — between 1986 and 1994,
the Court of Appeal heard eleven cases on this issue — can be traced
directly to government policy in the preceding years which sought
to encourage the establishment of small businesses using the fam-
ily home as security. Furthermore, if the productivity advantage
of small farms is based on women’s labour, and that productivity
advantage is itself the reason for encouraging the use of land as
collateral, then given the well-documented role of women as the
primary workers on the land,* it is not an exaggeration to suggest
that it will ultimately be women’s labour on the land that services
rural debt and underpins economic development.*

Those employed to work on gender issues within the World
Bank were curiously silent during both the formulation of the
Bank’s land policy document and the brief consultation process
on the draft reports. According to the World Bank’s Operational
Manual, it ‘aims to integrate gender considerations in its country
assistance program’. Given this professed aim, one would have
expected to hear feminist critiques of the draft land policy from
within the institutions, if not attempts to alter the course of the
World Bank’s thinking.?® It is somewhat surprising that the pro-
motion of rural credit and non-contractible labour has not been
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challenged. It is clear that those employed by the World Bank
itself to work on gender issues have not questioned the land
policy’s basic assumptions.

Whether this failure is explained by a lack of integrated think-
ing at the Bank® or is better understood as the result of lack
of consultation on the draft documents, it is striking that the
‘women in development’ efforts of the 1970s appear to have
had no impact on the work of the World Bank.** The land policy
gives the distinct impression that the institution has stubbornly
refused to be influenced by many years of feminist engagement

in gender issues at the international level.

The role of commercial lenders and the judiciary

The role played by commercial lenders in the land reform
process has received no attention from either academic com-
mentators or policy-makers until now and yet it is clear that
bankers’ organizations have had a central place in determining
the shape and content of Africa’s new land laws. The liberaliza-
tion of land markets and the promotion of formal credit provide
unprecedented opportunities for commercial lenders in Africa.
Their lobbying activities have already had a powerful impact as
they have tried to ensure that new land laws do not increase the
risks entailed in lending. They have been particularly active in
lobbying against the inclusion in the law of provisions that seek
to protect women in the family home, for example, by requiring
a spouse’s informed consent to land transactions to be acquired.
Reports emanating from some African countries suggest that the
concerns of commercial lenders have been taken up by politi-
cians.? It is likely that they will continue to exert influence in the
future. Given the lobbying power available to institutional lenders
and the domestic and international interest in their growth, it
can also be expected that they will vigorously resist attempts to
develop mechanisms to protect weaker parties in land transac-

tions. Connected to this is the part that will come to be played
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by the African judiciary. It may be that, over time, the promotion
of rural credit will receive concerted backing from international
donors and African governments. Might it be the case that in a
few years’ time, the judiciary will be seeking ways to fulfil the
demands of commercial lenders for certainty in lending?

It might be argued that the means to counter such risks is to
strengthen women’s position through law, for example by ensur-
ing that they must consent to loan transactions by their husbands.
To take the case of Tanzania, the Land Acts 1999 make co-spousal
registration and titling of customary rights possible. This is to
be done by village councils which constitute elected village gov-
ernments and which do have mandatory female representation.
However, a number of problems arise for women attempting to
secure their position in this way. Most glaringly in the Tanzanian
case, the Land Acts do not make it compulsory to record women’s
interest in land. Given problems of legal illiteracy, it is extremely
unlikely that a woman would know of or be aware of how to go
about registering her customary interest.”” Even where a woman
is in a strong position to register her interest, the fact that it
is likely to be construed as a hostile act by her husband would
provide a strong disincentive against doing so.”® The likelihood of
achieving legal protection for women must be severely in doubt
given problems of illiteracy, ignorance of legal rights and the
likelihood of corruption in land matters.

Indeed, even in circumstances where consent to land trans-
actions is required, such as where a woman is legal co-owner of
a property, the possibility of coercion to consent or deliberate
concealment from a woman of the extent of her liability has been
recognized by law courts.”” In recent years English courts, for
example, have attempted to deal with this problem by imposing
an obligation on lenders to arrange to meet the wife independ-
ently from the husband, to ensure that she has fully understood
the transaction, and to advise her to take independent legal

advice.’ Even so, it has been shown by analysis of relevant case
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law that ‘creditor-sympathetic outcomes are the commonplace’
and furthermore that ‘[t]hese are inevitable given the policy view
that favours the continuance of the use of the family home as
security for business loans’.*

This indicates that considerations of social policy are often
aggravated by commercial considerations. In recent years we have
already witnessed lending institutions resisting the imposition
of legal provisions that increase the burden on them in acquir-
ing adequate security for loans. In this context, it is doubtful
whether commercial lenders can be relied upon to make adequate
inquiries as to the interests of spouses. To keep down the costs
of processing loans, it is likely that they will simply accept the
husband’s assurances that his wife has consented to the mort-
gage. It is also difficult to envisage commercial lenders being
compelled by law to exercise adequate safeguards. This might
be done, for example, by issuing statutory or judicial guidance
to the effect that a spouse should be advised to seek separate
legal guidance.® If this were made mandatory so that a failure
to do so would render the loan void or voidable,* it is likely that
institutional lenders would be more hesitant about becoming
involved in land-related credit markets.

Even more problematic is the conveyancing burden which
would be imposed on commercial lenders of ascertaining the
marital status of co-habitees on land.* In cases where mar-
riage certificates are not available, for example for customary
marriages, it is difficult to see how a bank can be expected to
corroborate the facts as presented by an applicant for a loan. In
these circumstances it would be possible for a man to raise loans
using land as collateral without the knowledge or consent of his
wife. Given the lobbying power available to institutional lenders
and the evident domestic and international support for their
growth, it is probable that they will vigorously and successfully
resist attempts to develop adequate mechanisms to protect the

property interests of women.
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Commercial lenders have actively sought to protect the neo-
liberal thrust of land policy. An early example of this attempt
was the lobbying activities of the Bankers’ Association of Uganda
against the statutory requirement to obtain the consent of
spouses to the sale, leasing or mortgaging of land which was
contained in the land bill.** It therefore came as little surprise
when the Bankers’ Association began to lobby parliamentarians
against any provision which went still further by allowing the
statutory co-ownership of family land as discussed in Chapter
5. Commercial lenders’ complaints centred on the substantial
increase in the risk to them which would be entailed in co-owner-
ship, the perception that co-ownership would increase the risk
to purchasers of land and thereby discourage land transactions
and the argument that such a scheme would increase the burden
on lenders of ascertaining whether consent has been properly
acquired and add to the transaction costs associated with lend-
ing.’® In sum, the main thrust of the arguments presented by the
Bankers’ Association (in so far as they can be ascertained, given
the less than public lobbying activities in which the association
engaged) was that the proposals to introduce statutory co-owner-
ship went against the grain of the Land Act 1998. The primary
objective of that legislation was to encourage and stimulate a
market in land. The proposal to introduce co-ownership was seen
as a putting an unnecessary brake on this process by forcing
commercial lenders to make adequate inquiries as to the occu-

pancy and other rights of a spouse.
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7 Conclusion

This book has been concerned with a central aspect of the recent
revival of law and development, that is, land reform. Seeking to
explain why law has come to prominence at this time as a solu-
tion to the problems of land, it has explored the politics of land
reform and has studied, for the first time, the main actors in this
important process. In exploring the different levels at which land
law reform is being promoted, this book has drawn attention to
‘the tight fit"* between international financial institutions, African
governments, technical legal consultants and civil society groups.
While the last two decades of land reform in Africa have alerted
us to the continued importance of studying the role of the state
which for Marx ‘begat’ the conditions for capitalist production
‘hothouse-fashion’, the emergence of ‘regimes of ... globalised
management’? have demanded simultaneous attention to the role
of multilateral institutions in land law reform.

In drawing attention to how a network of African land law
reform has been created and sustained in the last two decades,
I have sought to represent its workings at both the international
level and at the level of the nation-state for, as Ahmad has
argued, it is necessary to pay attention both to globalized super-
vision and to the globalized state: ‘To the extent that relatively
similar processes are duplicated in a number of countries under
regimes of both nation-state and globalised management (the
World Bank, the WTO, etc.), in a system that is itself trans-
national, a supervening authority above national and local
authorities is again an objective requirement of the system as
a whole.””

While the focus of this book has been on the creation of a

network of land law reform and the possibilities of its endurance
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over time, it is also important to be alert to the contingency of
networks, to their ‘fragile efficacy’,* and to the possibilities of their
falling into disuse. I argued in Chapter 1 that by the late 1960s we
had witnessed the abandonment of the original network of law
and development and that what has occurred since has been its
subsequent revival with land law reform as a central element. Far
from being of merely descriptive interest, I would suggest that
this potential for networks to fall into disrepair has important
implications for political intervention. The task of identifying
the nature, extent and location of a network’s fragility may be
the first step in developing strategies to challenge its dominance.
Panitch and Gindin have reminded us that ‘a global capitalist
order is always a contingent social construct: the actual develop-
ment and continuity of such an order must be problematised’.”
Imagining the possibilities for the development of a progressive
politics that challenges the project for the privatization of land
requires us to heed the contingency of the contemporary network
ofland law reform. This can be done by elaborating, as I have done
here, on its construction and maintenance, while also attending
to the likelihood and prospects of its continuity. If, as Kennedy
has argued, debate about distributional choices is silenced by
the contemporary adherence to the rule of law as a development
strategy, the question remains how might law and development be
recaptured as ‘a broad vocabulary of struggle’® for it is clear that
‘Hatukushirikishwa’ (‘We did not participate) remains the ‘battle-
cry of the people’ today just as it was when they gave evidence to
the Shivji Commission in 1991.”

While there appears to have been increased attention paid
to issues of poverty reduction in recent years, the prominence
of poverty reduction in international development discourse®
should not be allowed to mask the fact that, at a conceptual level,
understandings of poverty remain undeveloped.® The simplistic
approach that has been adopted to date is encapsulated in the
judgment of Alan Budd, the former chief economic adviser to the
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British Treasury, when he declared that ‘{w]hat Hernando de Soto
has done is to solve the mystery of poverty’.*

As Polanyi has shown, governments must on occasion inter-
vene violently to create market freedom.* The administration of
economic ‘shock therapy’ to Iraq - the sale of state assets, the
elimination of ownership restrictions, the opening up of borders*?
- reminds us that laissez-faire is always and everywhere planned.
If the Pentagon has been charged with playing the ‘global slum-
lord’*® of the third world city, other partners in Washington’s
institutional complex are evidently directing their attention to the
rural third world. The policy directive emanating from the World
Bank that I have explored in this book indicates that, for it, land
that is not mapped and registered is seen as remaining danger-
ously outside the rule of law. I have already suggested that the
World Bank’s plans for third world agriculture - which emphasize
the desirability, to say nothing of inevitability, of individual tenure
and which insist that the label ‘law’ should be confined to the law
of the state - stand in marked contrast to the everyday reality of
a ubiquitous legal pluralism in which the terrain of the global
south is characterized by communal land tenure and adherence
to non-state law. In what follows, I would like to move beyond this
analysis to suggest briefly that key policy documents emanating
from the World Bank and key international aid donors seek in
fact to organize this terrain and to give form to economic and
social relations.

If we fail to formalize land relations, we are told, we condemn
land to the status of dead capital. Land that is allowed to be used
only for subsistence is a dead asset which holds back economic
development. By releasing such dead capital, we will liberate
peasant farmers into a global marketplace in which their sole
productive asset, their land, can be used as collateral for loans.
In the World Bank’s ‘operation freedom’, this integration of the
south’s farmers into the global commodity market will bring

them choice: between basic subsistence and intensive market
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productions, between dependence on exclusively peasant eco-
nomic and social relations and petty bourgeois entrepreneurship.
There is familiar resignation that some collateral damage may
occur: integrated into an unstable, fluctuating world economy,
and sometimes unable to keep the market at bay, some indebted
farms will be lost.

If the present project for the formalization of land tenure
conceives of the terrain of the third world as parcelized, indi-
vidualized and registered, this approach may be contrasted with
the topology of the African colonial and early postcolonial state.
British colonialism in Africa furnished us with the concept of trust
land but the topology of the early postcolonial state was different.
The way in which it conceived of and sought to reorganize the
space of the state placed an emphasis on collective development.
The space of the state was held in common. The state, not the
individual, borrowed on the international debt market. In this
way, a joint debt burden was carried by all citizens. Uniquely,
the timeline for the repayment of this collective debt was also
shared.

The debt crisis of the early 1980s and the subsequent inter-
vention of the International Monetary Fund marked the end of
history for this developmental project. The devaluation of the
state as an agent of development opened the way for a restructur-
ing of the state. International financial institutions could now
define a new topology in the form of parcelized, individualized
landholding. In contrast to the early postcolonial state’s collec-
tive time horizon, the debt burden is instead now experienced
individually. The project to formalize land orients each individ-
ual landholder towards some future discharge of a debt burden
acquired when previously subsistence land is used as collateral
for loans.

As dispossession follows hard on the heels of rural debt,
capitalist agricultural arrangements will find at their disposal

an increasingly landless proletarianized rural workforce." The
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future time of the indebted small farmer will come to be replaced
by the new time horizon of agrarian business corporations which,
as Bakan has recently demonstrated, have ‘through a bizarre legal
alchemy’ been transformed into persons with their own identity.*®
Corporations in the agrarian context will inscribe a new, as yet
unknown, topology on the terrain of the third world.

Current thinking on the formalization of land relations holds
that the terrain of the global south is to be characterized by full,
private property rights exercised over discrete and delineated
landholdings. Plans for the transformation of rural life operate
‘through the trope of individuality’.’* A new language has to be
learned: the language of private property, payoffs and productivity,
and of efficiency, exchange and incentives. In this triumphalist
vision of economic rationality, a ‘disembodied homo economi-
cus’” will sweep aside solidaristic social relations and practices
of subsistence.

Feminist economics has recently begun to critique the assump-
tion of the ubiquity of what it has named variously as the ‘Robin-
son Crusoe’*® or the ‘Davos man’'® model of economic rationality,
pointing out that norms associated with the market do not apply
to the sphere of unpaid work in which goods and services are
perceived as being produced for use rather than for exchange. As I
suggested in Chapter 6, international financial institutions’ clear-
sightedness about capital has not been matched by their insights
into labour. On the contrary, there seems to be a continuing
presumption in much international development discourse of the
coercive power of the male head of the household and the need
for feudal family relations and patriarchal kinship structures.
On the neo-liberal landscape of the global south then, indebted,
rational economic man oriented towards the future time of the
market is taken to be accompanied by altruistic woman whose
orientation is only towards clear and present labour.

A concerted ‘assault on peasant cultures’® will mark the

coming years. As I have shown, the creation and endurance of a
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network of land law reform, linking the local and the global in
important new ways, has served to place the formalization of land

relations at the centre of the new law and development.
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