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Jurisdiction in private international law
Territorial jurisdiction based on defendant’s presence

HRH Maharanee of Baroda v. Wildenstein
[1972] 2 QB 283 (English Court of Appeal)

Service of the originating process on the defendant during a fleeting visit to the forum is sufficient to establish common law jurisdiction.  However, under the forum non conveniens principle, the court may decline to exercise jurisdiction if the defendant demonstrates that continuance of the proceedings in the forum would constitute an injustice to the defendant (i.e. that the proceedings are oppressive or vexatious to the defendant) and that a stay of proceedings would not constitute an injustice to the plaintiff.
LORD DENNING MR. [289]  The Maharanee of Baroda lives in France: but she has lived in England for long periods, and has had many flats and [290] large houses in this country.  She is intimately connected with English social life.  She frequently visits England for considerable periods, and has horses in training here.  She has a stud farm in Ireland.
M Daniel Wildenstein lives in Paris.  He is an art dealer of international repute.  In September 1970, the Paris Match published an article about him. It describes him as the greatest art dealer in the world.  The business was founded by his grandfather in Paris and New York.  It was extended to London by his father, who had a gallery in New Bond Street and a small flat above it.  Daniel Wildenstein himself succeeded to it.  He was at all material times a director of Daniel Wildenstein Ltd, the important art dealers of 147 New Bond Street in London.  Daniel Wildenstein is also connected with the important New York house of Wildenstein Inc.  He has another great interest, racehorses.  He has a stud farm in Ireland, and he comes over to England from time to time for the races here.

Both the Maharanee and M Wildenstein speak perfect English.  In 1965, the Maharanee’s son, the Prince of Baroda, was invited to go to the house of M Daniel Wildenstein at 57 rue de La Boètie, Paris.  He was told there were some beautiful old masters which the Maharanee might like to purchase.  At the house he was shown a painting called La Poésie.  It was said to be by a great French artist, François Boucher.  After some negotiation, the picture was purchased by the Maharanee at a sum which in English money was put at £32,920.  It was delivered to the Maharanee there in Paris —a purchase by her from M Daniel Wildenstein. ...
The Maharanee brought the picture to England.  On December 6, 1967, it was put up for sale by Sothebys in a catalogue of important old master paintings. ...

The painting was not sold by Sothebys at that sale. ... Perhaps some people had doubts about its authenticity.  A little later, the picture was shown to Mr Francis Watson, who is the Surveyor of Her Majesty’s works of Art ... .  He only saw it for a few minutes, but he is said to have expressed the view that it was not a Boucher.  In July 1968 it was put in the hands of Christie’s, [291] who are art dealers equal in repute to Sothebys.  On October 18, 1968, Christie’s wrote to the Maharanee’s solicitors: 


... [I]n our opinion the painting of a female allegorical figure representing poetry, which was 
sent to us on July 26, cannot be regarded as an autograph work by François Boucher, but 
would appear to be a work from his immediate circle of followers.   We think that it might 
make about £750 at auction ... .

On September 3, 1969, the solicitors for the Maharanee issued a writ against M Daniel Wildenstein.  The statement of claim set out the circumstances in which she bought the picture, saying that it was represented to be by Boucher, but alleging that it was not by Boucher. She claimed rescission and repayment to her of the money which she had paid. ...

The writ was not served on M Wildenstein at that time, because he was not in London.  Those advising the Maharanee waited till he came over here.  In June 1970, M Daniel Wildenstein came over the for the Ascot races.  On Saturday, June 20, 1970, the writ was served on him at the racecourse at Ascot. ...  [Lord Denning MR observed that, on the application of the defendant, the primary judge had ordered that the proceedings be stayed and that the plaintiff appealed from that decision.]

In this case the writ has been properly served on the defendant in this country. ...

[292]  If a defendant is properly served with a writ while he is in this country, albeit on a short visit, the plaintiff is prima facie entitled to continue the proceedings to the end.  He [sic] has validly invoked the jurisdiction of the Queen’s courts; and he is entitled to require those courts to proceed to adjudicate upon his claim.  The courts should not strike it out unless it comes within one of the acknowledged grounds, such as that it is vexatious or oppressive, or otherwise an abuse of the process of the court ... .  It does not become within those grounds simply because the writ is served on the defendant while he is on a visit to this country.  If his statement of claim discloses a reasonable cause of action, he is entitled to pursue it here, even though it did arise in a foreign country.  It is not to be stayed unless it would plainly be unjust to the defendant to require him to come here to fight it, and that injustice is so great as to outweigh the right of the plaintiff to continue it here.

Mr Wilmers [senior counsel for the defendant] likened this case to a road accident in Rome, when two Italian citizens were in collision.  Suppose that one of them was served with an English writ while on a short holiday in England.  I would agree that such an action would be stayed.  The issue would be solely Italian.  But here the main issue is whether this painting was a genuine Boucher or not.  That issue is one of fact which is crucial to the case in French law as well as in English law.  It is not solely a French issue.  The art world is so international in character today that this issue has itself something [293] of an international character.  The parties on either side are citizens of the world.  The Maharanee has associations, not only with France, but also with India, England and Ireland.  M Wildenstein himself has, of course, close associations with France, but also with America, England and Ireland.  He was for years the principal director of the English company of Daniel Wildenstein Ltd, and was so at the beginning of this action.  He has now ceased to be a director, but he is still a shareholder.  If anybody could be said to have an international reputation, it is he.
Furthermore, there might be difficulties, if not injustice, in requiring the Maharanee to go to France to seek redress.  We are told that the courts of France appoint their own court experts and might hesitate about receiving the opinion of experts from England.  It would be a matter for their discretion.  In any case, the French courts might not themselves see the witnesses or hear them cross-examined, but might only read their reports. ...  [T]here would be no difficulty in M Wildenstein’s experts ... giving evidence here orally with all the advantages that that carries with it.  So there is no injustice in that regard in having it tried in England.

Apart from the admission of evidence, there is the question of delay.  We have been shown a speech which was made by the Premier President de la Cour de Cassation on October 2, 1970, in which he greatly regretted the delays in the civil procedure in France.  He gave instances, such as a case started on December 22, 1953, which was finally decided on March 5, 1970; another started in 1950 decided in 1968;  another of 1957 decided in 1969.  It is said that this is due to the delaying tactics of lawyers.  We are used to something of the kind here, but somehow we get over them in less time.  So it does appear that the delay would be a good deal greater in France than in England.  I have no doubt that this case could be brought for trial in England within a year.
Weighing one thing with another, it appears to me that the case can be tried quickly, fairly and properly here. ...  At any rate, the burden is on M Wildenstein to show that it would be an injustice to him to have the case tried here.  I do not think he has discharged that burden. ...  I would allow the appeal, accordingly.

[Edmund Davies and Stephenson LJJ agreed with Lord Denning MR.  In the course of his judgment Edmund Davies LJ observed:

[294] [O]ne thing should be made clear:  unless the plaintiff knows full well that she has no 
cause of action (and that is not suggested), she did no wrong in taking out a High Court writ in 
the first place (foreigner though she is) and serving it here at the first available opportunity 
upon the defendant (foreigner though he also is).  Both in taking it out and serving it (albeit 
when the defendant was only fleetingly on British soil) she was doing no more than our law 
permits, even though it may have ruined his 
day at the races.  Some might regard her action as 
bad form;  none can legitimately condemn it as an abuse of legal process ... .]
Appeal allowed
_____________________________________________
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