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Comparative Law and Legal History

Temporal Comparison

Legal historians engage in 
'comparison over time', examining 
the evolution and transformations of 
legal systems. This temporal 
dimension provides crucial context 
for understanding contemporary 
legal differences.

Historical Evidence

Comparativists frequently utilise 
historical examples to illustrate 
patterns of legal development. Their 
synchronic analysis often gains depth 
through a diachronic historical 
perspective.

Mutual Enrichment

Comparative research ultimately 
contributes to historical 
understanding by revealing patterns 
of legal change and continuity across 
different societies and periods.

Methodological Integration

Leading academics such as Patrick Glenn and Reinhard Zimmermann have promoted the use of historical methodology as a 
foundation for comparative research, arguing that understanding legal traditions requires an appreciation of their historical 
development.





Le Genre du Capital by C. 
Bessière and S. Gollac
A Work in Legal Sociology

Those two sociologists reveal the discrepancy between the 
French rules on matrimonial property and inheritance, which 
aim at an equal distribution between spouses, and their 
actual application, which tends to put women at an 
economic disadvantage.



L'Ordre Juridique 
Mafieux by Diana Villegas
The author demonstrates that the mafia develops its own 
legal system, possessing normative force and juridical 
legitimacy—distinct from, and often in conflict with, the legal 
order of the state.



Family Law in Action by 
E. Biland
A Work in Comparative Legal Sociology 

This book 'reveals the persistent class and gender 
inequalities embedded in the process of separation and its 
aftermath in Quebec and France



Comparative Law and Sociology

Definitional Challenges

Sociological approaches often define 'law' more broadly than 
traditional legal scholarship, including informal normative systems, 
customary practices, and non-state regulatory mechanisms.

Methodological Tensions

The sociology of law employs empirical research methods 
(surveys, interviews, ethnography) which can complement or 
challenge traditional doctrinal comparative analysis.

Scope of Analysis

Sociological perspectives encourage the examination of the social 
context of law, including its relationship with economic systems, 
cultural values, and power structures.



Interdisciplinary Approaches

This multidisciplinary approach enriches comparative legal analysis by offering multiple analytical lenses and research 
methodologies, leading to a more comprehensive and nuanced understanding of legal systems.

Doctrinal Analysis

Traditional examination of legal rules, 
principles, and institutional structures.

Empirical Research

Data collection on legal behaviours, 
compliance patterns, and system 
effectiveness.

Institutional Study

Examining the interaction of legal 
institutions with broader social and 
economic structures.

Historical Context

Tracing the development of legal 
traditions over time.



Distinction of Comparative Law and Public 
International Law
While both fields involve studying legal systems beyond national borders, Comparative Law and Public International Law 
serve distinct purposes.

Comparative Law

Primarily a methodology for analysing and contrasting the 
laws, legal systems, and institutions of various national 
jurisdictions. Its aim is to identify similarities and 
differences, understand their causes, and potentially inform 
legal reform or harmonisation efforts.

Public International Law

A distinct body of substantive rules and principles that 
govern the relationships between states, international 
organisations, and, to some extent, individuals. It addresses 
issues like treaties, human rights, armed conflict, and 
diplomatic relations.



Ancient Roots: Plato's Laws

"Athenian: […] if, as is very likely, in our search after the true and 
good, one of us may have to censure the laws of the others, we must 
not be offended, but take kindly what another says.

[…]

Megillus: […] the laws of Sparta, in as far as they relate to pleasure, 
appear to me to be the best in the world; for that which leads mankind 
in general into the wildest pleasure and licence, and every other folly, 
the law has clean driven out; and neither in the country nor in towns 
which are under the control of Sparta, will you find revelries and the 
many incitements of every kind of pleasure which accompany them; 
and anyone who meets a drunken and disorderly person, will 
immediately have him most severely punished, and will not let him off 
on any pretence, not even at the time of a Dionysiac festival"

Plato compared the constitutions of the Greek city-states, praising 
Spartan discipline in contrast to Athenian democracy.

This constitutes an early example of legal comparison motivated by 
political ideals.



Aristotle's Empirical Approach

158
Constitutions

Compiled by Aristotle's school 
from Greek city-states and beyond.

1
Surviving

Only Athens' constitution remains 
extant today.

Aristotle's approach was more systematic than Plato's, emphasising 
empirical data collection prior to drawing theoretical conclusions.



Comparative Approaches in Ancient Rome

753 BCE

Founding of Rome

451-450 BCE

Comparative Law Event: Did the Romans send a 
delegation to Greek city-states to seek inspiration 
for the Law of the Twelve Tables?509 BCE

Transition of regime to the Republic

27 BCE

Transition of regime to the Empire

circa 160 CE

Comparative Law Event: Gaius alludes to foreign 
customs in his Institutes

395 CE

Division of the Empire into Eastern and Western 
Empires

476 CE

"Fall" of the Western Roman Empire

528 CE

Justinian commissions the Corpus Juris Civilis

12th Century

Rediscovery of Roman law in Northern Italy



The Historical Foundations

"The comparison of laws, at least in their geographical diversity, is as old as the science of law itself"

R. David & J. Brierley, Major Legal Systems in the World Today (1976), p. 1



Montesquieu's Main Works



De l'Esprit des Lois (1748)
A groundbreaking comparative analysis explaining legal diversity 
through:

Political factors

Physical and climatic conditions

Cultural circumstances

A pioneering work in comparative law and sociology.

Montesquieu’s comparative method was his greatest contribution to 
the human sciences. (M. Richter)



Climate and Legislation: Montesquieu's Perspective
Montesquieu contrasted warm and cold regions to illustrate how environmental factors influence the laws (Book XIV, here 
Chapter 10).

Warm Climates

'The law of Mohammed which forbids the drinking of wine is 
thus a law of the Arabian climate, and before Mohammed 
water was the common beverage of the Arabs. The law  
which forbade the Carthaginians to drink wine was also a 
law of the climate ; indeed the climate of these two 
countries is about the same.'

1

Cold Climates

With less perspiration, spirituous liquids can be tolerated 
and even become customary, leading to widespread 
"national inebriation." Laws punishing drunkenness often 
target individual excess rather than a climate-induced social 
norm. Higher energy demands in cold climates also dictate a 
greater need for food.



Translating De l'Esprit des Lois

1750: The Spirit of Laws 1949/1989: The Spirit of the 
Laws

2018: The Spirit of Law


