Chapter XIII
Company Law

Yvets* Guyonf, Professor Emeritus at the
University of Paris I (Panthéon-Sorbonne)

INTRODUCTION: DIFFERENT CATEGORIES OF
COMPANIES

In principle, a corporation (société) is an agreement whereby two or more persons
decide to organize something jointly, with a view to sharing in the profits that will
result from doing so. Such an agreement gives rise to a new legal entity. Due to
the corporation’s dual contractual and institutional character, the legal regime
governing corporations may be thought of as a compromise between the principle
of freedom to contract, on the one hand, and the establishment of certain
mandatory rules applicable to corporate entities with a view, inter alia, to
protecting the interests of those who deal with those entities, on the other.
However, it is more and more common for a sole shareholder to form a
corporation. To that extent, the corporation is no longer a contract, due to the lack
of any meeting of the minds of several persons. It is also possible for a corporation
to be lacking in legal personality altogether.

Corporations were originally, and remain, the primary vehicle for assembling
the funds necessary for the conduct of joint actions. To that end, shareholders
bring to the corporation either money or other assets, and exceptionally their
services, with the corporation then becoming the owner of these assets. Thanks to
this pooling of assets, the corporation has at its disposal greater resources than
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 ibution. These cun‘ bp eltl?er joint stock companies (sociétés anonymes or
SAS) or limited partnerships with Sh_ﬂff_fs (sociétés en commandites par actions).
However. the sccgnd of these forrps is infrequently used. Open corporations may
puhlicly offer their ﬁhares or be listefi on a stock exchange.

Then there are ‘closed corporations, formed on the basis of the personality
of the shurclmldcrs: who often intend to play a more or less active role within the
corporation. Sometimes the shareholders’ liability for corporate debts is unlimited,
4 in the case of general partnerships (sociétés en nom collectif). Sometimes it is
Jimited to the amount of contribution, as in SARLs and in simplified joint stock
companies (sociétés par actions simplifiées or SASs). Finally, it is now possible to
form European joint stock companies (sociétés anonymes européennes), which
can freely transfer their seat to any other European Union Member State and
merge with any corporation having its headquarters in one of these States.

Corporations may have several sharcholders. More exceptionally, they can be
formed with a single shareholder, notably as simplified sole-owner joint stock
companies (sociétés par actions simplifiées unipersonnelles, or SASUs) or as sole
proprietor SARLs (SARLs unipersonnelles or EURLS).

On the other hand, and rather curiously, French law does not draw all the
consequences of the special rules imposed by securilies laws on corporations
whose shares are listed on a regulated stock exchange. Joint stock companies
(sociétés anonymes) are subject, in principle, to the same ::uleg. reg'ard_less of
whether their shares are publicly listed. This failure of distinction is ob_!ecflonat_)le
because it subjects certain corporations to strict rules when, due to the limited size
of those corporations, greater statutory flexibility would have been desirable. To
put the matter simply, securities laws impose ever-greater constraints on public
corporations, notably in regard 10 public disclosure. Or!c can thus sul:tqlse that,
sooner or later, the major distinction under French law will be between joint stock
companies, or sociétés anonymes (the only ones allowgd to offer lhti:lr shnrglail
publicly), and other corporations (in which the personz':hty of sharehol O;Ls wi
continue to be taken into consideration). The latter consist notably of cl joint
stock companies (sociétés anonymes fenné_zs). SASs and SARLs. s

Some corporate forms have been in existence for a very long time, 10C g
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individuals would ordinarily have, however \\'_L‘ill‘l||1_,\’.”“c_.\ may .bc.'-m]d ma
achieve objectives that would not have been P"““NL of PH\,‘“-‘\-[“ "“_‘““ on thejr
own. From this perspective, corporations (and. most notab ) jomt sll)CR Compa-
nies) have been the chief legal instrument enabling the development of moderp
capitalism. ) s SR §

The corporation’s quest for resources may be con “L'“t 1 two ways. Ope
possibility is that the shareholders know and trust each th”‘ and undertake (o
play an active role in the co‘ndltc! Qf corporate hu.smm.- A|[-€.‘rllilllve]y., the
corporation may initiate a public offering to an anonymous investing public by
issuing securities that can be purchased on regulated financial m‘urkels. In this
second scenario. sharcholders make an investment, but do not wish to become
involved in the management of the corporation. These latter corporations are
subject to stricter regulation and adminislrz?ti.vc supcrvisiop in_ the interest of
protecting investors who are often mere individuals as lacking in means as the
ordinary consumer.

Parties participate in a corporation for a reason. Usually the reason is to make
a profit. If everything goes as planned. the corporation’s exploitation of (he
assets put at its disposal generates a profit, which is then distributed among
shareholders in the form of a cash dividend. More exceptionally, shareholders may
only seek an economy, that is to say, they assemble common resources for the
purpose of carrying on certain operations at a lower cost than would be the case
if those projects were to be carried on by each of them individually. Such is the
case notably of ‘partnerships of means’ (sociétés de moyens), which are formed
among members of the liberal professions who continue to run their practices
individually.

But establishing a corporation is also often the way to enter into commercial
transactions while running only a limited risk. In fact, in many corporate forms,
notably joint stock companies (sociétés par actions) and limited liability compa-
nies (sociétés a responsabilité limitée, or SARLs), the shareholders’ exposure to
liability is limited to the amount of their contribution. The worst that can happen
to them is that they lose their investment, but in no event may corporate creditors
seize the shareholders’ personal assets. This limitation of liability explains why,
starting quite recently, French law has permitted the formation of sole proprietor-
ships. The intended goal is not the pooling of resources, but rather protection
against the risks of commercial transactions. While an ordinary individual
necessarily commits in his transaclions the totality of his assets, including assets

allocated to personal or family use, the corporate shareholder freely decides which
assels 1o commit to this activity.

This variety of objectives results in a great array of corporate forms. Thus,
French law recognize:

s both non-commercial and commercial corporations. The
former may be foun

i _found in the areas of real estate, agriculture and the liberal
professions (as in companies of lawyers, doctors and accountants).

S commercial corporations are raditionally divided into two major groups.
fine are ‘open corporations. Here, the personality of the shareholders is not
taken into account and their exposure is always limited to the amount of their
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Lontribution. These can be either joint stock companies (sociétés anonymes or

¢A$) or limited partnerships with shares (sociétés en commandites par actions),

However. the second of these forms is infrequently used. Open corporations may
ublicly offer their shares or be listed on a stock exchange.

Then there are “closed” corporations, formed on the basis of the personality
of the shareholders, who often intend to 'pl.ay a more or less active role within the
corporation. Sometimes the sharehglders ll_ablllty for corporate debls is unlimited,
as in the case of general parlnqrshn_ps (sociétés en nom collectif). Sometimes it is
limited to the amount of contribution, as in SARLs and in simplified joint stock
companies (sociétés par actions simplifiées or SASs). Finally, it is now possiblg 1o
form European joint stock companies (sociétés anonymes européennes), which
can freely transfer their seat to any other Europc:u! Union Member State and
merge with any corporation having its headquarters in one of. these States.

Corporations may have several sharcholders. More exceptionally, they can be
formed with a single shareholder, notably as simplified sole-owner joint stock
companies (sociétés par actions simplifiées unipersonnelles, or SASUs) or as sole
proprictor SARLs (SARLs unipersonnelles or EURLS).

On the other hand, and rather curiously, French 'll.iw does not draw nll_ the
consequences of the special rules imposed by securitics Iqws on corporations
whose shares are listed on a regulated stock exchange. Joint stock companies
(sociétés anonymes) are subject, in pn'nciple._ to the same ljuleﬁ. regardless of
whether their shares are publicly listed. This .fallure of distinction is ob!cc}lonaple
because it subjects certain corporations o su.'lc_t.rules when, due to the llf?lllc:i sn,;._c
of those corporations, greater statutory flexibility would have becn. desirab c.bl_o
put the matter simply, securities laws i.mpqse ever-grealer constraints on pu lh:
corporations, notably in regard to public disclosure. On_e can thus surmise l;
sooner or later, the major distinction under French law will be between joint ;toc
companies, or sociétés anonymes (the o_nly ones allowgd to offer Lhig s aul,'f.lri
publicly), and other corporations (in which the personghty of shart; (I) c:ls a
continue to be taken into consideration). The latter consist notably of closed jo
stock companies (sociétés anonymes jjermé.es). SASs and SAileLs. A

Some corporate forms have been in existence for a very long ume, .
non-commercial companies (sociétés civiles) and general pannm:h}}ld;:isl (s: gl
nom collectif), the origins of which can be traced back to lhcd . éo n?mc'rcial
which were already regulated by the Civil Code of 1804 an f e
Code of 1807. Other forms are more recent, such as the _||()nnl;l s I(:lcw = 24p.luly
(sociétés anonymes or SAS), which was i.ntroduccd in France by titeulcd byl
1867, under the strong influence of English law, or the SAéiL.bi:sm e recently.
of 7 March 1925, through the inspiration of the German 4m oﬂ‘e;' e
the SASs, established by the law of 3 January 199 loIs o o
community a more flexible structure than traditional models o e
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activity of their members. They are thus collections of resources and, from thy,
pcr\pe-cli\'c. more closely resemble Coopcmli\%‘s: GIE.\ h‘u\c flexible slructure(q
which nevertheless result in a general joint liability of their members. Thera a|gk(;
exist European economic interest groupings (groupements européens d'irm:,:él
économigue or GEIEs), which facilitate cooperation among corporations from
several Member States of the European Union.

Corporations are currently regulated by two fundamental codes. Articles 1832
et seq. of the Civil Code, as adopted by the law of 4 January 1978, set out (he rules
applicable to all corporations as well as those peculiar to non-commercig|
corporations. Book II of the Commercial Code, which in 2000 codified previously
applicable laws (notably the law of 24 July 1966), without changing them, deals
exclusively with commercial corporations. This is a very unstable way of
regulating. Endless modifications supplement or modify corporate law without
much regard to coherence, resulting in real legal uncertainty.

This area of law has been strongly influenced by European Union directives
and regulations, which, since 1968, have harmonized the laws applicable in the
various States of the European Union, notably on the protection of shareholders
and third parties. French corporate law is thus evolving in the direction of a
federal system characterized by the co-existence of purely domestic law norms
fmd European norms applicable to every case in which corporate law affects
era-Eurqpean Union relationships. Likewise. at least as to public corporations,
globalization requirements have led French law to embrace numerous techniques
inilially used in financial markets in the UK and in the US. Finally, even if a
regulation is often binding and mandatory, the desires of the shareholders continue

to play a non-negligible role in the organization and functioning of the

corporation, as reflected in adjustments to the articles of incorporation or entry
into supplemental agreements

Lawmakers have been sensitive to this need. A law of 3 January 1994 has
eslnbhshqd the simplified joint stock company (société par actions simplifiées or
SAS). which combines the efficiency resulting from legal personality and freedom
of contract, on the one hand, with limitation of shareholders’ liability to the
amount of their cpmribution. on the other. Initially restricted to corporations
having a sl'_nare capital of at least EUR 225,000, SASs are, since the law of 12 July
1999_. _avallable to all individuals or legal entities without any particular
conditions, and may even have only a single shareholder. They are thus
particularly attractive, though they are still not permitted to go public.

Frrnccl:}lrg:n}rt']t?ns are not the only l;_gal entities whose existence is recognized by
- nere are also legal entities governed by public law, such as territorial

authorities (like the State regions, de icipaliti
s . departments (départ, alities
(communes)), state-owned businesses, el muniip

; | and legal entities governed by private law.
;Tl?ﬂzi Ul}f:cl-lrl:jrl;dl:;re exist both groupings of assets (groupements de biens) -
Pty o o ons that are found in limited numbers in France ~ and
e uuple onsr (groupements de personnes), This category includes
comome™ are formed for a purpose other than the sharing of profits,

rest groups (groupements d'intéré; économique or GIEs) designed
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o promote the gc_unomic activity of their members who remain independent, and
C(,rpm;uion.s. Differences among th.ese three categories of legal entities are not
always clear-cut, so that the parties involved may choose to conduct a good many
activities under the .hat of a corpora!non, a GIE or an assocrallgn. It should be
noted that the criterion of a corporation under .Fre‘nch law (sharing ‘of profits or
realization of savings) is narrower than the criterion of the ‘lucrative purpose’
applied by the European Union. Some legal entities may therefore be considered
as corporations under European law, even though they are not so considered under

French law.

In. THE FORMATION OF CORPORATIONS

The formation of corporations is a more complex operation than the conclusion of
a contract because a corporation is designed to last for a long time and to have
consequences for third parties.

A. THE INSTRUMENT OF INCORPORATION

Because participation in a corporation is never coerced, incorpqrahor;a is gllj\::)l':
based on some manifestation of assent. The _sharcholder (associé) su sc2 w.h L
the articles of incorporation (statuts) by buying shares of corpc;rnle stocle e
they are issued or by buying from another shareholder shares of corpora
ready been issued. ) )

e ltlxa\?(a)uaridingysharelfiolder must first place something at lheh(_ilsp(());ixlli b(:lfu:)l::
corporation at the moment the latter is fpnned. In exchange fqu mﬂ:: shmhold:
the shareholder receives shares of stock issued by }he corpc_)ll;alnpn. 7 :ash) ehol
er’s contribution may consist of a sum of money (i.¢. conlrll1 utnlclu]: ;a(tcr il
pays immediately or promises to pay (0 the corporation : e';l Al
A contribution in cash, which confers the status.of s &;_rc 0 féubscription i
confused with a loan to the corporatign. normally in ths:f gn:()o e
a corporate bond (emprunt obligataire). In the case ol_on Hrg:)v i Yo
interested party only becomes a creditor of the coq;c;ml s oW o o the
recently witnessed the issuance of securities that enable a ¢

areholder. . . fote
Slatu%c: goil:ribution may also consist of transferring Iowu;:c;ommbtéoxn;gme'
ownership rights in, or the right to use, some ass:l. e eehis,the value of
business assets, patents, etc. In the case of the transfer B bt ibey
the assets must be determined by an independent expe

lued. o — form the
corporation’s share capital, which s keza:: pusiness. In principle, the amount of

and must remain assigned to the corporat¢ 2 function of the
share capital is set gby the articles of incorporation as &
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corporation’s level of activity. prm er. i!a joint stock g_-})lll]ﬂil}]i}]ﬁ (sociérés
anonvmes). the Taw ordinarily requires a minimum share capital ul‘l;UR 37.000,
or EUR 225.000 if the corporation goes public. Since 2003, no minimum share
capital has been required for SARL\.. )

In a certain number of corporations, sharcholders can also contribyge their
services as a form of subscription. That is to say, they promise 1o put their laboyy
or skills at the disposal of the corporation. Thcsg Q()n[_hhull()ﬂ\ are not part of (he
capital and they are evidenced by rights that differ from shares of stock. Such
contributions have been, up to the present time, uncommon under French law. But
things are evolving, notably in corporations whose purpose is the associated
practice of certain liberal professions, and in some SARLs. In truth. the activity of
shareholders generates greater profits than the money or assets, which they put at
the disposal of the corporation.

The assent of the future shareholder manifests itself through adherence (o the
draft articles of incorporation (statuts), which determine the terms of corporate
organization and the corporation’s functioning. Still, since there are numerous
mandatory provisions of law, the freedom of choice of the drafters of the articles
is quite limited. particularly in joint stock companies that offer shares to the
public. Shareholders may give assent in writing or during the incorporators’
meeting. The corporation must then designate its future organs of management,
notably its board of directors (dirigeants), and it must be registered in the
Company Register, which confers on it a legal personality. In theory, this
formality can be quickly accomplished. But. in practice, it often requires a good
deal of time, because the clerk in charge of the Company Register must satisfy
himself that the incorporation was accomplished in conformity with all legal and
regulatory requirements. This preliminary review does not bar anyone from
asserting afterwards the nullity of the corporation. But dissolution will be ordered
only in very limited instances, and regularization is always a possibility, so that
irregularities upon formation of the corporation are more often punished through

the liability of the incorporators who committed the irregularities than by the
nullity of the corporation itself,

B. THE LEGAL PERSONALITY OF THE CORPORATION

Regisp‘atipn in the Company Register confers legal personality on the corporation,
enabling it in principle to enjoy the same legal rights as those accorded to
individuals. The corporation is thus entirely distinct from its shareholders. It has
a form, a purpose, atitle, a registered office, and a nationality of its own. The latter
is determined according to the location of its registered office (siege social).
French law governs any corporation having its registered office in France. Only
unde{ excepuonf«ﬂ circumstances will French law apply the so-called ‘control test’,
mt':amng that enjoyment of one right or another is reserved to corporations whose
;l:):'rc:;(:(l’dlcrs or managers are French or European Union nationals. The corpora-

o has its own patrimony. In pnngiple. there is a clear wall between the
patrimony of the corporation and that of its shareholders or managers. The latter
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4y not use corporale assets for the simple reason that they do not own them.
nh,)‘ip.-ocully. the corporation’s creditors may not sue the shareholders, since the
ﬁ;;ilny of the cmpo'ration is distinct from the personal_ debt of lhe. shareholc!ers.
However. this rule is not absolute. In non-commercial corporations  (sociétés
civiles) and in general pannershlps_ (sociétés en nom collectif, or SNCs),
hareholders may be held personally liable fqr the corporate _dcbt and lhercf.ore
s.ul‘l an unlimited risk. Because it is a legal e_nuly. the corpo;nl'lon m.ay.b.c subject
10 civil liability and even, in instances provided by law, criminal liability.
Enjoying a legal personality of its own is nev'crtheless not the essence of a
corporation, since French law recognizes a paruc_:u_lar 'form of corporation —
undisclosed or silent partnerships _(socié!és en participation) — whlch._ not being
registered in the Company R_eg15(er, do not have legal personn.hty..'.l'hc:sc
cocrporations often have an undisclosed ora temporary character. "I'helr utility is,
however, limited because they do not directly exercise any legal rights, but must
instead act in their manager’s name.

1 THE ORGANIZATION AND FUNCTIONING OF
' CORPORATIONS

The organization and functioning of corporalionsén;e very divcrsel.’ :)s ((:'cr: lfsa:'::]l:;
imilari ietorship (sociéré unipersonne a fa
similarity between a sole proprietor: i
i i ;, on the one hand, and a multina
corporation which runs a modest business, o
corrgpany listed on the stock exchange, on the other. There are, however, a
provisions of general application.

A. THE SHAREHOLDERS

i ho place at the disposal
The sharcholders are essential figures, They are the ones w paiizc S DIRSTHINES,

of the corporation the assets that enab!e the gqrpuralnon to re
They are the ones who make the crucial decisions.

1. The Shareholders Taken Individually

icipating in the profits
The shareholders enjoy pecuniary rights, notably that & pa:?:mgzg ;l!‘imh%lders
realized by the corporation. The formula for allocathe Fro B8 P Bl e e an
is freely determined by the articles of incorporation. f yuenll)f an allocation
equal distribution among all shareholders or, more ey ’

H thus
‘bution received. The profits are
proportional to the amount of thch ecl?]nul?;u::::h holder. The anticles of

h i rtion to shares : i dividend that is
isn::;go;;io‘::-omp:y however, provide for a ght tn:an ?dg:uog;ﬂmply put, the law
reserved, for exa:r;ple. to shareholders with certain semio Y-

; ision that would
treats as unenforceable (as a so-called cIa_use Mom?;—:;il:erwob:;use in that case
reserve the totality of corporate profits to a single s '
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the corporation could no longer be said to be formed around a con‘mmn iﬂl@resl,
Generally, such distribution takes place annually, at the end of each annug|
accounting period (exercice). But shareholders may “lﬁn agree 1o place the profits
in reserve in order to fund investments necessary for the development of the
corporation and to distribute them only subsequently — at the latest, upon
liquidation of the corporation,

Shareholders also have the right to vote, as they are the ones who collectively
make the main decisions relevant to the corporation’s business. Because of its
importance, the right to vote is governed by gtznule. zmq any }/igl;iliOﬂ of Statutory
provisions renders the decision taken a nullity. Sometimes it is a personal right
(i.e. one shareholder, one vote); sometimes it is a right proportional to the amount
of contribution received or to the shares of capital held (i.e. one share, one vole).
In joint stock companies (sociétés anonymes), where the regulation is more
detailed and more restrictive, the one share, one vote rule must in principle be
applied.

However, the articles of incorporation may accord cumulative voting rights to
stable shareholders; conversely, certain shareholders may be deprived of their
right to vote, either because of a conflict of interest that puts them at odds with the
corporation or because they have not performed their legal duties — for example,
if they do not disclose their acquisition of shares or if they fail to announce a
public tender offer (offre publique d’achat, or OPA), or further, if they do not pay
for the totality of the shares for which they have subscribed. However, such a
deprivation of the right to vote must be authorized by a statutory provision; it may
not merely be stated in the articles of incorporation.

To be exercised effectively, the right to vote is supplemented by a right to
information. In closed corporations, this right is very extensive, enabling the
shareholder to have direct access to corporate books and documents. In open
corporations, this right is more restricted. The shareholder receives certain
documents that are required to be sent to him by the corporation. He may also
request the sending of additional information or go directly to the corporate
headquarters to read or make a copy of documents which the law requires to be
put at his disposal.

French law places a great emphasis on shareholder information because it
considers that having such information is preferable to direct protection. There-
fore,. the information must be accurate, rapid, complete, and usable. The principal
{nedxum‘of information is the annual report drafted by the management. The
mfox:mauon must be verified by an auditor (commissaire aux comptes), if there is
one in the corporation, and when the corporation goes public, by the Financial
Markets Authority (Autorité des marchés financiers, also known as AMF), an

independent administrative authority that replaced the Commission des opérations
des bourses (COB) in 2003.

The shareholder also has a ri
fluidity of the market, shares i
negotiable. That is to say, they
time limitations or any particul

ght to transfer his shares. In order to ensure the
n corporations listed on a stock exchange are
can be freely transferred to third parties, without
ar formalities and only on payment of modest fees.
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rpﬂl‘i‘,‘mm that are not Iisted,. shares are alsq negotiable, but the articles of
incorporation may decide that their transfer to third parties who are not already
sharcholders will be subject to approval of the buyer by the other shareholders,
This right 1 ”““[CHVCQ by lhf: duty of plher sharelho]ders or of the corporation to
puy the truns‘!cror S sly@res, at a price determined by an expert. in case of
disapproval (_)1 the transferee. .

Finally, in the other forms of corporations, shares are only transferable, which
means that their transfer is more comp!ex and costly, and requires the approval of
other sharcholders. Approval is sometimes even necessary for transfers between

ersons who are already sha{eholderg. It therefore can happe.n that the minority
charcholder is the corporatlon’s‘ prisoner. To avoid thl.S mc.onvenicnc_e_, the
sharcholder sometimes enjoys a right of withdrawal, enabhqg him for Ieglumat.c
reasons to compel his fellow shareholder§ or the corporation to buy .b:.lc‘k his
shares. Still, such a right remains exceptional, even though the possibility of
seneralizing it is sometimes discussed. . ‘ .
" In exchange for their rights, shareholders have dulnes._ Vls-.’n-v!s the corpora-
tion. these obligations are not many. The primary obligation consists of making
the contribution promised, in cases where the payment of cash or the transfer of
an assel to the corporation has been defcrrcq. The shareholder must not personally
use corporate assets, unless the articles of incorporation allow it. lfmnlly. cou.nusI
have increasingly held the shareholder subject to a duty to act in good fai ;
vis-2-vis the corporation and other shareholqers: which may g0 50 far as }oh:?,!gn
a duty not to compete. Violation of these duties is only exceptionally punis y
sion from the corporation. o )

exCllé)n the other handr.pshareholders' duties vis-2-vis third parnies are qum;rzg:.
Their scope varies according to the form of the corporauonls‘ll\r,lcsc)nr;?1 ;::esholl‘dcrs'
notably in general partnerships (sociétés en nom collectif, or , dcsb o
are personally and jointly liable for the entirety of the corpctrabel nor;-commcrcial
the corporation is unable to pay. In other corporations, :l(lnalizble o e
corporations (sociétés civiles), shareholders ure persnnd 'ﬁint gl el
debt, but only pro rata to their shares. In 'SARLS an dJmeir it oL
(sociétés par actions), shareholders are no't liable beyqnau bt very exception-
to that extent, are insulated from greditprs lawsultg. Flsllin z;hich il oo o
ally, there are certain mixed situapons. ie. corporﬁilr:m valent to, or passibly
miy be compelled to pay unpaid creditors 115 alre?iiy made. Such is the case
multiples of, the amount of the contribution he has B o a stock exchange

i i corporations that are listé

with non-commercial real estate corp il PSS

and with certain corporations having an agricu

In co

2 Shareholders as a Class

. is the supreme body
Under the French approach, the COﬂllT.lunltylg:. i:,l:ml;l:l()osl:iei'r:;om[ powers, even
within the corporation. This community ho sharcholders exercise

. jvely. In fact.
though it may not always exercise them cﬂe@;;ﬁ? ml;y take several forms. The
most of their rights collectively. Their decis
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simplest form is an instrument si_gncd by all shareholders, _us.cl'ul ?n corporations
in which shareholders are few in number :md. capable ol “""‘C'“”g unanimoys
consent. It is equally possible to resort to writlen consultations. Thg Manager
submits draft resolutions to the shareholders, uskln'g them to inform him of (hej,
vote and recording the result of the ballot in the minutes. But the usual methog —
usual because it alone permits a full exchange of views among the shareholders
—is to call a meeting (assemblée) of the sharcholders at a .\l‘ngle I(-)ca(ion where
they decide the corporation’s major policies. A.shz}reh‘older.f meeting is manda-
tory in SARLs for approval of the corporation s lmunc'li’ll, statements; it s
mandatory for all decisions in joint stock companies (sociélés anonymes). By
even if a shareholders’ meeting is required, shareholders may participate without
being physically present, either by a proxy given 1o unolherﬁ shareholder or by a
vote by correspondence. In order to facilitate voting by foreign shareholders, the
law of 15 May 2001 allows issuance of proxies and voting through an electronic
transmission system.

The Commercial Code lays down the conditions under which decisions may
be adopted. Sometimes a quorum is required, meaning that a minimum number of
shareholders or of shares must take part in order for the vote to be sufficiently
representative. The quorum is degressive. That is to say, if a quorum is not met in
a first meeting. a second meeting will be scheduled and made subject to a lower
quorum, and possibly without a quorum at all. The Code also indicates whether
the decision must be adopted by unanimity or by majority vote, and whether the
votes are allocated to shareholders, to shares, or according to a mixed system.
Some decisions require a majority both of shareholders and of shares.

The shareholders’ meeting is most strictly regulated in joint stock companies
(soci€tés anonymes). The law determines which authorities are competent to call
the meeting, so that shareholders may deliberate when necessary, but not
excessively. Normally, meetings in corporations having single boards will be
convened by the board of directors (conseil d’administration), and in corporations
having dual boards either by the directorate (le directoire) or the supervisory
board (le conseil de surveillance). But the meeting may also, subsidiarily, be

called by the statutory auditor (commissaire aux comptes), by an agent appointed
by lhg court at the request of minority shareholders, or by the employees’
committee (comité d'entreprise). Notice of the meeting must be given at least
fifteen days in advance, so as to enable shareholders to make arrangements to
attend the meeting and above all to have time to sufficiently inform themselves.
_ The convocation must include the meeting agenda, i.e. the matters upon
which the meeting will be called upon to deliberate and vote. This agenda has a
mandalpry chmcler in the sense that the meeting may not validly deliberate upon
a question not mf:iuded on the agenda. However, as an exception to the rule, the
meeting may'decxde in session to remove a director (administrateur) or a member
%U"e supervisory board (membre du conseil de surveillance), and to replace him.
. r:d C;ila\;(e)zaupn is m‘diyldua'lly'addressed to those shareholders holding regis-
el » since their identity is known to the corporation. On the other hand,
corporation has issued bearer shares (which is possible if the corporation is
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jisted on the stock exchange), notice of the convocation may only be given by
puhlic;nmn of a notice I a Icga'l JOU_”'Ial (journal d’annonces Iégales), since the
corporation does not know the identity of these shareholders. From the time of
notice of meeting, the sh'arehc_)ldcr has a relatively extensive right to information,
which enables him (o intelligently assess and vote upon the issues that are
presented 10 him. o

The Commercial Code distinguishes between extraordinary and ordinary
meetings. The former have the authority to amend all provisions of the articles of
incorporation. Through successive reforms, the law t!as_ given these meetings
ever-greater powers and has lowered quorum and majority lhresh_olds S0 as 10
enable joint stock companies (sociétés anonymes) to adapt thll‘ amcl_cs of
incorporation to a changing environment. Currently, the quorum is one-lhm_l of
voting shares on the first convocation and one-quarter thercafter. The required
voting majority is two-thirds of votes. As a result. a shareholder who has more
than 66 per cent of voting rights has absolute control over the corporation. Belpw
this percentage, he is exposed to the risk of running up against a block'mg
minority, i.e. a minority insufficient on its own to pass a resolution, but sufficient
to prevent an amendment of the articles of lncorpor:!uop.'Allhough supreme in
theory, extraordinary meetings may not increase the m(!mdual commitments of
shareholders, except with the individual consent of the interested parties.

Ordinary general meetings are the usual ones. They must be he'ld at least once
a year, within six months of the closing date of the accounting period, to approve
the statements of accounts and allocate the credit balance. But more generally,
they have jurisdiction over all decisions other than those _of day-by-day manage-
ment, which is within the jurisdiction of the board of directors or management
board, and other than amendment of the articles of incorporation, \'whlch must be
decided upon by an extraordinary meeting. It is at ordinary meetings that most
officers and directors are appointed and removed. But thg §mcl_es of incorporation
may extend the ordinary meeting’s powers by authorizing it, for examplg, to
approve the corporation’s entry into certain important contracts. Such exg:nls:;ens
are valid, provided they do not deprive management of all of its ;30\»\vt:r.\s.ci ul l);_
are not enforceable against third parties& so that the corporation is bound even
such extensions have not been respected. .

The required quorum on the first convocation is one-quarter of vot;rg ::a:;
No quorum is required afterwards because the meeting must :eﬂ_g e o ke
decisions necessary for the proper functioming of corporate ;l_rs.e i B
participants are few in number. A majority is half the votes plus c::e. lc':;m e
of 15 May 2001, the articles of incorporation may provide for the m 2
held by videoconference. . o

Inysimpliﬁed joint stock companies (sociétés par ﬂ""‘:;'-’l’;"ui;:ﬁ”&k:;
SASs, the articles of incorporation designate the det:_ls:m; :re e o It
collectively by the shareholders and the manner in which t 311 ok
is thereby possible to indicate, for example, the WOCUDB:;’J be allocated to each
required in order to decide whether a voung right sl)o S ts. wteiber?ih 1K B
individual or, rather, in proportion of the share capital held,
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quorum, or whether a majority should be required depending on the nature of the
deliberation.

The Commercial Code allows sharcholders™ meetings (o be annulleqd only
very exceptionally. For deliberations that depart from the articles of incorporation
the restrictive principle of “no nullity absent a statute’ (pas de nullité sang lextei
is applicable. For other deliberations. nullity results only il there has beep 4
violation of a mandatory statutory provision. Nullity is not always required, The
Commercial Code prefers regularization of irregularities or liability on the part of
those responsible rather than the brutal sanction of nullification. However, courts
do annul corporate resolutions in the case of ‘majority oppression’ (abus de
majorité) that is, decisions contrary to the corporation’s interest that are adopted
for the sole purpose of favouring members of the majority at the expense of the
minority. Similarly, minority sharcholders who without good cause block the
adoption of a resolution favouring the corporation’s interest may be ordered to pay
damages. A court may appoint an agent (mandataire de justice) to vote on behalf
of the ‘oppressive’” minority shareholders.

B. THE MANAGEMENT, BOARD OF DIRECTORS, SUPERVISORY
BOARD AND MANAGEMENT BOARD

History shows that, originally, all shareholders (associés) managed the
corppfanon themselves. This situation still persists within general partnerships
(sociétés en nom collectif) in which all shareholders are managers (gérants)
unless the articles of incorporation provide otherwise. However, this method of
dm;ct management is unrealistic. Shareholders usually do not seek to play an
active role in corporate affairs. Instead, they entrust that responsibility to a body
especially named for that purpose, consisting of either shareholders or third
parties. The result is that the community of shareholders becomes an intermittent
body that makes the most important decisions only. Daily management of the
corporation is assured by other bodies, which act under delegation by the
shareholders. In this area, differences among the various corporate forms become
particularly salient.
However, there are two common rules that ensure the protection of third
parties, both of which were introduced into French law by an EU directive of 9
March 1968. On the one hand, the appointment of the corporation’s legal
%presegtl?qve is deemed lawful from the moment when it has been made public.
onle publicity mechanism is a §imple and effective one, since third parties need
they :fen(sj“::].me Company Register to verify the status of the person with whom
hasy kel p:):w :r‘gi"%':::he other hand, the corporation’s legal representative always
Provisions of the articlany ;l{cumslanc_e, to act in the name of the corporation.
enforceable against lhirfisp:n;:‘s:orpomum- that would restrict his powers are nol
df thoss Tt s unless it is established that the latter were aware
| !mitations. Moreover, in SARLs and Joint stock i ié1és par

actions), the legal representative binds th i e (:_oc: et
e corporation even when acting outside

- r LW
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the scope of C"‘:P“”““‘ i Apart from these two rules, however, corporate
management varies considerably according 1o the form of the corporation,

Nm-cnmmcrcm! corporations (sociétés civiles), general partnerships (so-
cidtés en nom collectif or SNC‘S). and SARLs have one or more managers. There are
aly @ few mandatory provisions, and shareholders have greater freedom in
determining how (o conduct .lhelr management. The manager will be designated
by the articles of incorporation, or by the sharcholders as a whole. He can be
removed only in case of fault or if he is unable to perform his functions, and either
of these findings must be voted by a majority of shareholders. Except in SARLs,
{he manager may be either an individual or a legal entity. Where the manager is
a legal entity, its directors are subject to the same requirements and duties, and
may be liable to the same extent as if they were managers in their own name. The
manager may be either a shareholder or a third party, and may be compensated or
work for free. A manager performs his duties either on his own or in association
with other managers who allocate among themselves different areas of manage-
ment or, instead, jointly take their decisions within a management committee.

In joint stock companies (sociétés anonymes), the regulation is more complex
and restrictive, even if the corporation does not go public. Shareholders have the
option between two modes of organization.

In the classic organization, still called the ‘monist’ formula, there is a board
of directors and officers. The board of directors (conseil d’administration) is a
collegial body, composed of three to 18 shareholders elected by the general
meeting for a duration that cannot exceed six accounting periods. Directors
(administrateurs) may be removed by the meeting without cause, without notice
and without severance pay. The board of directors has general aplhority over the
management of the corporation. It defincs corporate objectives and makes
essential decisions on economic, financial and technological matters. It may also
on its own initiative examine any question relevant to the proper functioning of
the corporation and decide to enter into any agreements. In addition, the board of
directors convenes the general meeting, prepares annual statements of accounts,
and designates its chairman or chief executive otﬁcer.'

For a long time, boards of directors have stayed in the backgrounfi. But the
situation is changing under the influence of the ‘corporate govemance doctrmei
which invites boards to play a more active role, to exercise their powers to the ful
extent, and to provide better review of management. By virtue qf that same
doctrine, boards should not be composed only of directors representing majorty
shareholders, but also consist of independent directors. For the rpanascm::l and
the legal representation of the corporation, two solutions are possible. Under one,

; i tors and holds the general
the same person simultaneously chairs the board of direc ! s .
i is thus called ‘the chairman/CEO
management of the corporation. Such a person 1§ B of postions i ane
(président-directeur général, or P. D-G). This combination of pos Shough (e
person is burdensome for him, especially in large C°"P°m“°;:' f‘:‘er'; délégués).
chairman/CEO may be assisted by associate directors (‘id ;‘ r:m i el
Alternatively, the chairman of the board may be s_epa.ral - eraduced. Gilo
i i f organization was 1ntrodu
management of the corporation. This form of org
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French law by the law of 15 May 2001. l‘n sucl? corporations, the corporation is
both managed and represented by a CI;Q (clu'('("lf'm' {:(:um.wl). wI‘m will noy
necessarily be a member of the ho.urd of directors. The CEO is appointed by (he
board., which may also terminate his du}lcs for causc. Associale d.lrcclnrx too may
assist him. The separation of the ch;u‘rmu.mlnp of the b(');mll Imm\ l.hg general
management introduces some ﬂcxihlluyi into the (_n'gamuulmn_ of joint stock
companies. However, it entails a ri.gk of burcuqcrullc €Xcess, since power wil
effectively be vested in a CEO who is not appointed b.y shurL“Iml'ders.

Joint stock companies may also adopt a “dual-type” organization, inspired by
German law. Here. management is lodged in a collegial body, the directorae
(directoire), composed of al most seven members who are appointed by the
supervisory board (conseil de surveillance) and need not be shareholders. The
members of the directorate enjoy a certain functional independence, since they
may be dismissed only for just cause by the sharcholders’ meeting or, if the
articles of incorporation so provide, by the supervisory board. The directorate is
vested with very extensive powers Lo act under any circumstance in the name of
the corporation, and its chairman is the corporation’s legal representative.

The supervisory board has a composition similar to that of the board of
directors, but its duties are different. Chiefly, its mission is to monitor the
directorate’s management of the corporation on an ongoing basis. Such supervi-
sion focuses on both the lawfulness and the opportuneness of decisions made by
the directorate. But the supervisory board may also play a more active role by
setting the objectives that the directorate must achieve or by requiring its own
assent prior 1o the directorate’s enlering into certain contracts or conducting
certain operations. The dual corporation model is not widespread in France.
However, it presents many advantages, notably a centralization of objectives
(which remains the duty of the supervisory board), combined with a decentrali-
zation of the governing bodies (achieved by the directorate, which itself is a

collegial body). This model also permits a more balanced allocation of powers
among shareholder groups within the corporation.

It thus appears that the mana
(société anonyme) may be organiz
corporations where a single in
chairman of the board (président
général), (i) semi-decentralized
manship of the board and the
decentralized management in a ¢

In simplified joint stock com

gement or direction of a joint stock company
ed in three ways: (i) centralized management in
dividual holds concurrently the positions of
du conseil d ‘administration) and CEO (directeur
Management in corporations where the chair-
general management are separated; and (iii)
orporation having a directorate (directoire).
panies (sociétés par actions simplifiées or SAS),
‘ flexible, since it is the articles of incorporation
that set the ground rules on the bas;
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- tions of the corporation’s bodies: the single-person manager (as in a SARL),
fe ard of directors (as in ‘monist’ joint stock companies), and co-existing
a l1(>:gcmcm and supervisory bodies. Such plasticity constitutes the main
mani _ .

advantage of the SAS.

C MONITORING BODIES
An auditor (commissaire aux comples) .is required to be foundlin all joint stock
; ies (sociétés par actions) and in all corporations h:_ivmg anothe( foqn
compan;] have attained a certain minimum size. In principle, one auditor is
B, (C)l,{owcver, if the corporation establishes consolidated accounts, because
:gl]Fﬁqlez(;ntrol of a conglomerate of entities, it must appoint two auditors.
" ,l;:uditors are appointed by the shareholders as a group from among account-
ine professionals figuring on an official list c.slubllshcd- by the relevant public
mghprit and having the highest qualifications in accounting and legal fields. The
?eurtmoof )t(heir office is six accoun(;ir!g pel'iO(.iS. OnIcyit; C?Il'lh: olr:sr hmai;y gl::}al:]r:g
dismiss an auditor for wrongdoing or incapacity. ' | ( .
i independence of auditors vis-d-vis the inspee
Ecr)eczcl;;:lllt(i)(r)lz atr:)d ietlslsriz\a[gheers. In p[;rticulnr, the a!.ulitor must hold no m.leres; Iil:\ :I;;
corrgoration that it is inspecting, and may not give lhedlatt.cr a%cag‘vl:.;;r gnjoys
or recommendation outside the scope‘of his statutory ullt:,is.l et
extensive powers of investigation, bul' in turn is subject lo'an \; zooks e
The auditor’s principal task is to inspect the corp?r_auo e hen 1o
disclosures and, under certain circumstances, those of its 1Sl:1 RN gi.ve i
certify that they are in compliance with the law and h;nc:r.ms lcTiEech mipet
representation of the corporate business. But the audito sl oy s
other tasks that are more legal than purely accounting 13 _r:s mn;lagers. Feporting 1o
of agreements entered into between the corporation anc l;‘ B e pil
the public prosecutor (Procureur_de la Répubhqut)dflll’_lcs e here is an occurrence
within the corporation, and initiating warning proce N racpect for the rinEipie of
likely to compromise the continuity of the business ?assenlial corporit fgure and
shareholder equality. The auditor thus tends to be an

i rolection. . . ised by the
’ guav;;lal::sr : fclc:]r\[;‘:)s:éo;:l goes public, the auditor will :'cw:l’lrf;:sem% an
Financial Markets Authority (Autorité des marchés fin :

X : the Commission des
independent administrative authority that, in 2':;(; i‘::}::::::ﬁd role in pfowcting
opérations de bourse, or COB. This agency p ents. in informing investors

the savings that are invested in ﬁnancial_ingtrumof financial markets. It enjoys
generally, and in ensuring the proper functioning

55 . e
the power to enjoin and to impose sanctio
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D. EMPLOYEF

Under the classical view. employees are not corporate bodies. .:.5_ are :.:.rma o
the corporation by an employment contract that places __.EE ' & position of
subordination. They receive a salary that is not tied to the Profit that (he
corporation makes and they are not 5,.‘:_,._3 n :::Emﬂ.:.n_z. For a _A.S.m :..:_n
employees’ unions as well as employ ers’ unions were hostile 1o any participation
by workers in the share capital or i management. Such participation thus
occurred only in public sector corporations where boards were composed of State
officials. employees and certain qualified persons. mE.:_E.ﬁ the influence of
European authorities, the situation has evolved, above .,_: In joint stock companies
(sociétés anonymes). The involvement of employees in management has now
become a reality, and is manifested in three principal ways,

First, employees are given certain information regarding the situation of the
corporation. This information is given to them by the employees’ committee
(comité d’entreprise), which must be formed as soon as the corporation employs
more than fifty workers. The committee must be informed and consulted about
questions relating to the organization, management, and overall conduct of the
corporation. In addition, representatives of the employees’ committee attend,
without deliberative powers, meetings of the board of directors and of the
supervisory board. The committee may also request the appointment by a court of
an expert if it suspects that the corporation is not well managed, and it may initiate
warmning proceedings (procédure d'alerte) if it has knowledge of any facts
to unsettle the enterprise's economic situation.

Second, employees receive a fraction of the profits realized by the corpora-
tion and are encouraged through various mechanisms to subscribe to or buy
additional shares issued by the corporation. Usually, shares held by employees are
collectively managed through corporate investment funds (fonds commun de
placement d ‘entreprise).

Finally, employees may sit on the board of directors or on the supervisory
board, taking part in deliberations, Generally, such participation is optional, in the
sense that it requires a specific provision in the articles of incorporation. But as of
the moment that employees hold more than three per cent of the share capital,
mcar. participation becomes mandatory. Depending on the case, directors repre-
senting mav_ou.onm are elected either by the shareholders’ meeting or by a special
commitiee comprising the employees as a group.

We can thus conclude that, at least in joint stock companies listed on the stock
exchange, employces represent a real corporate body.

likely

v, THE FUNCTIONING OF CORPORATIONS

Mw Mmaowwco__mza as its objective the pooling of resources with a view to the
ng of profits. This rajses Questions as to what the means of financing are and
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ofits will be allocated among shareholders, But any simple regime can also
zo,”_.ﬁp.__u_ﬁ_ by various factors that can unsettle corporate affairs,
be d1s ’

CORPORATE FINANCE AND THE ISSUANCE OF SECURITIES
A

-qancing of non-commercial corporations (sociéiés civiles), general partner-
g hnd ..m:m. s en nom collectif), and SARLs do not raise any particular difficulties
ships A..%_H H:__.voﬁ%mnzﬁ. If a corporation needs money to fund its activities,
e :Wu_w may be invited to make new contributions by subscribing, if 52.8
.,Easo ; :,Soaumn in shared capital. On the contrary, in joint stock companies
sia..\ﬁw.m ar actions), the situation is more complex, because Enmn. legal entities
aaaﬂﬂmgﬁ:maﬁo_,\om through the issuance of a much more diversified range of
may ,

securities.

1 Issuing New Shares of Stock

The corporation may first acquire .m:%m_&:.w:.”w_ __MM_.“M” _.._._M_._U M_“H”w hmnﬂmw_“m._._nm
decision to increase the share capital is wi el it ore R
‘extraordinary’ meeting of shareholders. Severa _” :.2“_@ i g the most
increase may be carried out by new cash contributions, e o
s. Shareholders have a preemptive subscription fight, wh (
Mwwﬁmuﬁvﬂmwmgﬁ in the increase proportionately 10 M__g_a wa_w:“” H_.M mpwmnm____.n“__ﬁ.ﬁ“_m.
participation in the share capital and E:.m protects Snnﬁn _._,ano i Ayl
However, they are never obligated to participate in e gy detile
excluded from the corporation if they refuse to subscri q.oﬁn e pesifc mvestor
to eliminate the preemptive right so as to reserve .En p_M._nF e e hore carial
or to facilitate a public offering. When a nc_._uoBE.E__. al e e DORTEE.
has reserve profits, the market value of the stock is ‘_m”u e an. WSS
In that case, the subscriber is pm_n.oa o pay an waa_wmﬂ &mn_..oann i
premium (prime d'émission), designed to make up "he principle of having such
two values. The meeting can limit itself to settling on z_.un (6 chscatg e powes
an increase and delegate to the board of n:dwpoa or to
to carry it out at the most o_uvhwwﬁm Hmﬂ.uﬂ.w .§3=m= m.no_::.c:no__ in _EM_ —H M
The capital increase may o taracglcEs : usiness or real property.

example, when the corporation wi . " to the corporation of
os.:nw may agree not to sell it but rather to contribute it t0

; : Ider. . . ich
s:_nwrﬂomﬁ“._npﬁh.aﬁwoﬁmﬂhwwa o”mc_. through a conversion of debt (in whic!

! : the rescrves into the
case the creditor becomes a shareholder), by _=no€o._.»= _.m”ommo ”mu dividends, but
share capital, or by decision of a %E%WME.H.%EE.
instead have the latter incorporated into
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2 Issuing Bonds

The corporation may also fund itself by issuing debt securities (ritres de ¢rg,
that 1s bonds (obligations). These are securities evidencing a long- or ' wice),
term loan made to the corporation and giving their holders the .xul:m i ,'}“e‘dxum_
nominal amount. Bondholders (obligaraires) are entitled to a xluledé s for 3
untied to profits realized by the corporation, as well as o the rep: Mteres,
maturity of the nominal amount of the loan. Although they are de_ylr.“em at
shareholders, bondholders are involved in the conduct of - Ur'rttngrs‘or
Assembled as a class, they are entitled to give their opinions al:»pou;1le s,
QEcmons capable of reducing their rights or their securily.‘ Bond.Col‘pora{e
investments as long as the issuing corporation is solvent. However, th e
disadvantage of not hedging against the risk of inflation. » fhey have the

3. Issuing Composite Securities

More recently, various composite securities (v ) ilieres mi
"_Ppeared which give their holders certain, lho(ugl:ﬂr;g\t ;'Ilrbsll[]’;rrélfnolf:;me” have
mes These s'ecurilie.s holders find themselves in an unust.]al posilionerTlliremga-
zg;;:¥i653e;a:br;g.fne11her sha_re_holders.‘bpndholders nor creditors. Th'ese ?;t?:ﬁi
wecunties rom combining, splitting or adapting traditional forms of
- u/:.efsigs} g:)?}l:ggz(;::];s(joli g::jl:p'([)‘shtllles C&L::hcies (rirre_s mixtes), which combine the
tacnions a dividende prioritaire) Wilhwoul V(()):?r?gra:ioa T Il R
ks ' ! ghts. The holders of
m;;m;ﬁ. il::\ fh :JII ;II:: qgh;; qf shareholders except the right to vote. How'tjz]\fess
per'iods. e inarl 1 l_vndends are nog paid to them for three accounting
ith et mdii;ﬂ s are investment cemﬁca.tes (certificats d’investissement)
hilier e 8 e 1§§§]c1at|or? between the right to vote, which is given to the
TGHERAEy SiEts, wbi Ceh\;; the right to vote. on the one hand, and shareholder
ather The ]aner. EIE ;'31 ‘gsvrfn to the holder of an investment certificate, on the
important Corporﬁm o hare 'older. but nevertheless is consulted before certain
Fthoned . convemils;noTs are 'made..A final form of security is still further
participanf), which Consma S;_OCkS. Thls is the participation certificate (titre
RIS AR o sists of subordinated debt (créances de dernier rang).
Orporale risk than are bonds. This is because they are repaid

only after the bonds are pai
el 1 paid off, and often only upon dissolution of the

The second cate

gory of composite securities ¢ . : :
deferred access to th posile securities comprises securities that give

e Fince Wiy myf ;yﬂcr‘tg(:lr:l:c‘)p s share capital. These are debt securities (fitres
their holder 10 become a shy r;"’“- exchange or presentation of a coupon, enable
ment Lo nerease its share ‘Ca‘uj Iolder_ The issuing corporation makes a commit-
give holders of these secumf’?n by a determined amount by a certain date and 0
conditions. The securiry hold:' ?ir(::sr‘?olmn::fh B 1850 i, pue-eslbiSHEY

: ¢ any commitment. He may or may
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.ubscribe to the share capital increase, dependi g
‘r:‘:ﬁ nancially advantageous for him to do so, '[l)'hrtladrlr?c?s? ?exi:}l:lgeh:egnks twil :
aren 1S (he convertible bond ({)bligu!ian avec bon de souscription) orng ";)lhls
with an attached warrant (obligation a warrant), which entitles its holde e
multitude of options upon the 'nqte’s maturity date. These include both subsz:il;? -
(o the share of stock and remaining a bondholder; subscribing to the share of stmﬁ
and selling the bond; selling the subscribed share of stock and kec;;ing the boocd'
or selling both the bond and the share of stock. These mechanisms are made c\rrler;
more complex by the fact that a subsidiary may issue debt securities that can be
converted 10, substituted by or reimbursed with the parent company’s shares of
(tock. which become a means of collateralizing one’s debt securities.

B. THE SHARING OF PROFITS AND CORPORATE TAXATION

At the end of each accounting period, the sharcholders approve the corporate
accounts that have been prepared by managers and, as required, certified by
auditors. 1f these accounts reveal the existence of distributable profits, the
shareholders collectively decide on their allocation. They may opt for putting
them into reserves, which will allow the corporation to self-finance its develop-
ment or to cope with unforeseen difficulties. They may decide lo distribute all or
part of the profits. in the form of dividends allocated to shareholders. Unlike the
right to vote, which is mandatory in nature, the right to dividends is freely
determined by the articles of incorporation, which can provide that some
chareholders shall receive higher dividends than others. Only in the event of
silence of the articles of incorporation will profits be allocated in proportion to
contributions.

Taxation of profits realized by corpo
regimes. In so-called sociétés de personnes (*
consisting of non-commercial corporations (soc
ships (sociétés en nom collectif)., profits realize
taxable to the shareholders under a system kno
drawback 1o this is that the sharcholder pays the (& /
been put into reserves. The advantage. however, is that he can dcduct_ from .I'ns
axable income losses incurred by the corporation. In a category of sociétés 4";5
de capitaux (*capital corporations’), consisting of joint stock companies t(fmtf"? s‘
par actions) and SARLs, profits are subject to a sgccml corporate tax, whic :1 b?e
a theoretical rate of 33 per cenl, regardless of realized profits. That (ax is pay

by the corporation. Dividends are again lual:lc l;)r lhlc :;mhg::?o?:ﬁﬂr:c:m
h jon is in principle olise i
em. But such double taxation 1s lh aEe holdﬂ:l‘ deducts such @ tax credit from the

equal to half of the dividend. The 8 SUCH i
amount of his own tax liability or. if he has no tax .lmblljg:‘ ’:lal)(; ‘5:;‘; f;f‘“";‘e
Moreover, shareholders with 2 modest income receive &

amount of dividends they receive.

rations is subject to two different
personal corporations'), a category
iétés civiles) and general pariner-
d by the corporation are directly
wn as ‘fiscal transparency’. The
tax even on the profits that have
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& SETBACKS DURING CORPORATE LIFI:

More or less serious setbacks can disturb the functioning of a corporatioy
Shareholders may then seek to hold managers hable on _:n.m.:::w»_ that the Jagger
have committed wrongs that were damaging to the corporation. Where y_i_.o_._o_a.
ers as a group sustain the loss, the corporation itself must bring any r?ﬁ::. since
itis deemed to be the victim. However, as corporate legal representatives are not
very often willing to sue themselves, the law allows a sharcholder (0 step forwarg
to defend the common cause and thus sue on behalf of the corporation in place of
its delinguent managers. Where an individual sharcholder who has been the victim
of wrongful acts curs the damage, he as an individual has standing to sue. p
France, wo_ﬂ_:_m managers liable in civil courts is relatively exceptional, because
victims generally prefer eniminal proceedings, which are broadly available dye to
the existence of a specific criminal offence of misuse of corporate assets (abus de
biens scoriae), which has a very wide scope.

For a long time, courts strictly applied the principle of majority rule, so that
minority shareholders always had to accept decisions adopted by the majority,
This practice facilitated the functioning of the corporation, but also could produce
results contrary to the common interest within the corporation. The situation
began to change, starting in 1960. The courts first annulled resolutions that they
found to have been passed in violation of the corporation’s overall interest and
with the sole purpose of favouring members of the majority at the expense of the
minority. This was especially the case when profits were systematically put into
reserves without this being justified by the necessity of corporate self-funding or
when abusive support was given to a subsidiary in which the majority sharehold-
ers had a preponderant personal interest. More recently, the notion of majority
oppression (abus de majorité) has been supplemented by recognition of a notion
of minority oppression (abus de minorité), by which minority shareholders may
be held liable for harassing the management or systematically obstructing the
adoption of resolutions necessary for the survival of the corporation. This dual
development has led to an immersion of the courts in the functioning of
corporations. Stll, up to now, courts have limited themselves 10 ensuring the
proper functioning of the corporation, while avoiding Jjudgments about the
wisdom or advisability (opporiunité) of management decisions.

._u:_m:w. a court may, at the request of minority shareholders or certain public
officials, appoint an agent Lo prepare a report on specific transactions that may be
contrary to the corporation's interest. If the corporation is going through a serious
crisis, the court may also appoint a trustee (administrateur Judiciaire) 1o manage

the v_._w:_w& of Sn. corporation in place of the managers whom the shareholders
had appointed, until a solution has been found.

D. BANKRUPTCY
A corporation that

. cannot pay its outstandin
thus insolvent) ma

i g debt with available assets (and is
¥y be subject 1o bankruptcy

proceedings at the request either of

353
Compainy Law

-presentatives or of its creditors. The proceedings begin with a period of
s _nm:_ ref iriode d’observation), during which the corporation is represented,
srutiny :,“A_a reviewed by a specialized court-appointed expert and during which
manag n.a...,_._: s against the corporation by its creditors are stayed. The expert
all _::?ﬁ nwo::::n. financial and employment report on the enterprise, taking
e ._,_ar._.:::: in particular the relationship between its assets and its
it r....,_Z._, well as its reorganization prospects. ,
__p,zu____r.,wm_ of this report, the court has a choice among three solutions. It may
In iz rsue a ‘continuation’ plan, if the corporation will be able to pay all its
i en additional time for repayment. The court may also an.nao to sell
s assets to a purchaser, the price paid by =.6 latter being used _”o
creditors in whole or in part. Finally, il a recovery is not foresceable, M
a?mﬁaé order liquidation of the corporation. In that event, all assets are sold an:
B editors.
the procecds M mﬂ_n”o:ﬂuw znww.am:& faults in management may cu ordered to
e ay all or part of the unpaid debt. Those who :B.R. a_mnvvz.._v:u_nn
mﬁw_%ﬂu_w.wa%m v.?ocm_z into the bankruptcy proceedings initiated against the
unds

d
creditors if givel
the corporation

corporation.

V. CORPORATE GROUPS AND MERGERS

i i dence of
The Commercial Code functions on the premise oq__ _E”n h___wn%__wﬂo::u:o:
orations. However, the concentration of S_ﬂoﬂco_wm =ﬂ s
nwﬂcanacw and often very large corporate groups. Althoug e Toup
,oM difficult to define, one may consider it as referring .om .”. il o_.waaﬁ o
which, while legally E%wn:m_n_w_mw :oa. opﬂn mmn__.”_ww__.ur M..n&: s
i ision-making unit. There is thus an o] iBe.ailudfee
MSJMM_.MMMMMBS separateness) and the situation .._% h‘nﬂh LMM_”» m_.qw e
omh.mﬂ?nw and centralization of aomwuswhvﬂﬂh_._ws@mw nuo e
ise, it i egal entity. Under Frenc , corpol e
S,_E._unwwﬁuaa%_mn m.uuwwma subject to occasional legislation and to a re y
not reg .

abundant case law.

A THE STRUCTURE OF GROUPS

i i ‘fwo or more
rely on connections 1 share capital among tw!

i t hold a
rst, one COrporalon mus
vomhwanw: MM _M_H__wns__w wecanou.u stock. -m.onhp._“h such
w - . =
for the simple u:%om“,.ﬂm investme o oan_.n

Strictly speaking, groups
corporations. This presup
significant fraction of c&o e
articipation must not be ma p oo
wo nxn_mumn. if not dominance, then at least EM__“M erporation holds more than half
issued the shares. The u._E_.._Hp nu.mor .m..u_a_“““ B Ealiadie .v_ﬂ,na:... nﬂﬂ_ﬂ”ﬂw
ital of another. The I gt iale). Bul the linka

MMQMM*MJ“N%»MM the latter, which is its subsidiary (utiate}

D R

i
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exist even where the parent company holds less than hall ot its subsidiary’s shares
of stock. It is sufficient that the parent is able, in law or in fact,

(0 exercise 4
dominant influence over the latter by determining decisions taken during (pe

latter's general meetings or by choosing its managers. Sometimes a corporatiop,
finds itself under the joint control of several corporations that are acting i
concert. Such a corporation is called a joint .\'Llh\'ld]:}t‘).

French law also acknowledges the existence of “personal groups’ (groupes
personnels). meaning a group of corporations whose unity in dccision-making
results solely from the existence of a community of sharcholders or Managers,
Corporations that are controlled by the same shareholders are commonly termeg
'sister’ corporations (sociétés soeurs). But the consequences of a mere community
of shareholders arc less complete than those resulting from the existence of 3
linkage in share capital.

Finally. and much more exceptionally, a group may be based solely on
agreements entered into among a number of corporations, linking them suffi-
ciently tightly that their legal independence is put into question.

B. THE FORMATION OF GROUPS

Where stock is not listed on the stock exchan
over-the-counter purchase (/'achat de g
of stock 1o enable the purch
Such transfers of control

transfers relate to stock. an
those assets remain the corp:
Jeopardize the separate leg
been transferred. The princi
transferee of these shares

ge. the linkage comes about by the
ré a gré) of a sufficient number of shares
aser o take over control of the issuing corporation,
are not subject to any statutory regulation. These
d not directly to the assets held by the corporation:
oration’s property, and the transfer of control does not
al personality of the corporation whose shares have
pal difficulty consists of determining what security the
will receive. Generally, transferors protect transferees
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o1 offeror, who in turm may respond o it with a higher bid (surenchére).
(he imuad sting bid or overbid results in the nullity of earlier acceptances, so that
Any C"""“I:; : may. until the last moment, take advantage of the most attractive
the »l{’t“c'")_,mL(,m [ﬁay attempl to shield themselves against hostile takeover bids
pid. I(IOT::‘OI- 1¢chniques_ to which French law is relatively open.
by all s

THE FUNCTIONING OF GROUPS
.
i inci tion within a group
) ‘l-recognized principle of French law thgt each corpora 14|
tisa St re:t?s%diary)phas a legal existence of ils own, as cqmpl_clc as if it was
(parert ‘Ocr'lrly independent. The group denotes a r'ie fac'tolsuuauon. Two mlfn;;
i ‘ces flow from that. First, each corporation within the group has fu
Consequcsﬂonalily and all the attributes and features resulting from that. no m:_ltlc;
ege! per“ its degree of dependence on the parent company. Scconc_j. n:orporal:'(‘):.’\r
how .gril?e séme group must be considered as third parties ws-h.-wsdonc antohavé
:F}l]lhmfor example, the legal representative of the parent corporaucnny :)sc; ::)bound
" ; idi d the parent compan
behalf of the subsidiary, an ' L0 TR
the pOWeE 10 A sidiary” | obligations, or vice versa. This splen
its subsidiary’s contractual oblig . G ‘ ; e
" pi;ft?gln zllmong the companies within a group Is consistent with the leg
S?l?odoxy though it does not always reﬂect_lhe reallg".‘ e s o
° Accor'dingly, in exceptional cases, wh}ch are beco ; %inkage. Lk
merous, the law takes account of the cxlslepce o( 3‘ nrc:lh b
rflz;lcilitate financial relationships among corporations b‘::w ;c o epomtions hacascving
Jaw thus recognizes the validity of ca_sh advances be iy xcommin
share capital linkages, provided such dlsburscmen:scél)f;l;m i G ettiE 0 v
onomic, social, or financial interests, as asses: O ancltisiion, a4
enhe ent ,roup policy, (ii) are not made in the absence Oakjn e Wineia
(ci(c)) ncrn ex%eed the resources of the company which is mfor lie Protection of the
time, the Commercial Code provides certain measur:cs B oot o the function-
rnim;rity within such groups. Thus, shareholders are kep

rent company.
ing of the group through consolidated accounts prepared by the pa

. of all corporations that are
which will represent the synthesis of the accounlsldm of the parent company

: inori ho s
_ Likewise, minority share with auditing the
mg??:éi:;i g:n;g ;ozgun the appointment of an ;!;p:: n:;'::%;d on the ground of
business operations of a subsidiarly}; F;z::::’f-ﬁ:‘;“’mg f assels, ot the c:-c;?:ﬁe ‘.’,{
nt company, or the all or part ©
ﬁ?sllte:gir:geag;;eamnces. order the parent company {0 pay

ey . . ld-mcu][y. . uences fmm the
o sy o e BBV i cocqees 0
existcr:c:rof corporate groups. Notably, l?bo:,r l:‘\: i::’Ollp and not the vnriou:,
consideration the enterprise resulting [ro Tax law adopts the same stance.

s se it see
ostensibly separate, corporations that coml:;c held by & parent company. may
Subsidiaries, 95 per cent of whose shares

hich in turn
: arent company, W
their financial results integrated into those of the p
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enables the latter 1o deduct its subsidiaries™ losses from its own profys The
so-called special regime of worldwide profits (bénéfice mondial) m

; - - S0 Ay, upop
administrative approval, be applied to corporations having subsidiaries

overseyg;,

B MERGERS

A merger (fusion) is a combination of at least two pre-existing corporations, The
usual scenario consists of a merger and absorption (fision absorption), manifes.
ing itself in the dissolution of the merged corporation, which disappears a a
distinct legal entity, and the universal transfer of its assets to the Surviving
corporation. The shareholders of the merged corporation become shareholders of
the surviving corporation through an exchange of shares.

A merger may occur between corporations having different forms, provided
they are subject to French law. The merger will be preceded by the signing of a
merger agreement which evaluates the assets of the corporations that are parties
to the operation, and deducts therefrom the parity of the exchange of shares (lq
parité d'échange), i.e. the number of shares of the surviving corporation that
shareholders of the merged corporation will receive. This parity is determined by
a merger agent (COJ_'nmiss_aire a la fusion) appointed for that purpose by the court,
The merger !!self is ac_hneyed by dissolution of the merged corporation (which
dlsappcarsv without liquidation), and by an increase in the surviving corporation’s
share capital. All the assets and liabilities of the merged corporation are
transmitted as a matter of law to the surviving corporation. Publicity formalities

are necessary prior to the completion of the MErger. so as to safeguard the rights
of the creditors of both corporations.

The tax treatment of mergers is modest
flow and do not entail any cessation of

ntribution of assets, on
of the purpose of the
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) ations must be formed for a duration to be specified in the articles of
Corpore® tion, but which may not exceed 99 years. They definitively cease to exist
mcm_p(,)r[icr of law upon the arrival of the term that has been fixed. However, this
i o nh,u incvitable consequence, since the sharcholders may always decide to
s 19 dnthc existence of the corporation. Corporations may also be dissolved
P“’l”"% i )u;'poSC has been fully realized or extinguished, or at the conclusion
el [']-L'-l | l]iquidation proceedings initiated against a corporation which has
o JUdM‘L[:sc)IVf:nt. Shareholders may also decide on an early dissolution, if the
e business is in deficit or is no longer of interest to them. However, the
Corp()rﬂl? : dissolution that presents the greatest difficulties is the dissolution
_grogr}dl] Ore uéstcd by a sharcholder for cause. Most often, this cause will be a
et enC: among shareholders resulting in paralysis of the corporation. Courts
dlsagrecmbc uite strict about this, because they deem that a shalrcho.lder has the
appear erl%ok his grievances when maintaining the corporation i existence
.y m:fe the common interest. Judicial dissolution thus has a very subsndmr;;
whoal;ﬁ{:r It may be ordered only if there are absolutely no other means o
- existence. )
resm’?l?eg jisns(())rlrt?t?ci)rf (:)rngrzz)erporation is published in the Company l:.l::glstcr ::::
mentioned in the corporation’s business documents, and fesu‘:: (;'f‘ theedcigsrglve 4
- ¢ liquidation. However, the latter is useless where the assets -
tion’s liquida ferred as a whole 1o a new holder, a situation that oceurs
o EEEE dissolution of a corporation having only a single
of selling corporate assets (0 pay h‘l‘;f
corporation’s creditors. When such sales are not sufﬁmTt:lls ;gt‘s“i)yf llll:: ls];mholders
the corporation’s creditors may recover on the persomar #1e0 | A e e
if, due to the corporation’s form, the later "l(rje slinearcholders recover their
corporation’s liabilities. Once creditors are rcpmt,of the nominal value of their
contributions, i.e. they are reimbu:se'd in L[lc a"_“’:". ossible when the assets
shares. Recovering such contributions in k:; al:sell)s of the corporation upon
contributed to the corporation remain among °ﬁ“ remain assets, the latter can
liquidation. If, after those two operaion. . tsion that were not allocated to
only represent profits realized by the corporal

inder — a so-called
; oy tion. Such a remainder -2 3
Miarehplders:dUnnEEE g otdtﬁ?izzl)-p-oﬁiil be divided among the sharehold

‘liquidation surplus’ (boni de liqu! )= WLl Gl
erg in the sam:;p proportion as their participation in ltl;lcc plcgal personality of the
The liquidation is facilitated by maintait¥s Be o . e corporation
dissolved corporation for purposes of carrying out lme |1((]]uidal0f, appointed by the
will thereafter be represented bg' a neu\}ft bgfdyc'rw#l'!e Closing of the “qmga::::;;;
T co . : 5
;gzrcmcid;)r'sll?: sflaiﬂ::!l‘iltli::?'sl‘ n:d is notified to the public through the

rmanently ceases
Register. The corporation, from this moment, completely and pe

o exist.

corporation
the case of a merger or i
shareholder. The liquidation consists

__. ,,._,.v._,,
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The tax regime of corporate dissolutions i\. a very hqulcn.xmnu one, sj
involves imposing a tax liability on ]atcn{. pml_u;l Therefore, NOSt corpor
seek to avoid dissolution by modifying their activities or by merging into
corporation, i )

To conclude this chapter. one may state lhm' H_ench corporate law, though
modernized in recent years - notably with the in_smutlon of _xlmpltlled_joim stock
companies (sociétés par actions simplifiées) - is not satistactory. It is unneces.
sarily complex and formalistic. Many rules have no logic and .s’h(’)uld be repealeq.
For example, it is not clear why a joint stock company (sociéré anonyme) mug;
have at least seven shareholders or why the duration of a corporation may noy
exceed 99 years. French law is thus too rigid, considering the needs of enterprises,
which are subject to ever-tougher international business complelition. [t is true tha
business people try 1o relax the regime by supplementing the articles of
incorporation with shareholder agreements (pactes d 'a('l_ionnaires). but the
validity of many of these modifications is not guaranteed. Finally, corporate law
is unstable. Reforms follow one another in a disorderly fashion without regard to
the overall framework. Legal considerations fade in the face of tax and financial
law constraints. In the end, one gets the impression that French corporate law has
become 1oo susceptible to short-term economic conditions (conjoncturel) to
discharge the energizing role that it ought to play.

Note: This chapter was probably the last study written by late Yves Guyon to
whom the editors express their sincerest gratitude. It has not been brought
completely up 1o date, as have been the other chapters, to July 2007.
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ANNEX |: COMPARATIVE TABLE OF MAJo

R CORPORATE
FORMS

ANNEX 2: ORGANIZATION SCHEMES OF THE JOINT STOCK
COMPANY (SOCIETE ANONYME)

Annex 1

Comparative Table of Major Corporate Forms

intmum | Exposure | Minimum Management Corporate
Wiml of Share- Number Tax Regime
o holders of Share-
holders

5é ini- imited 2 Manager may be | Tax transpar-
S{;;iett' N;T: l lirl:(lll l;;im shareholder or ency
o not; may be a
camn 3 natural or legal
commer- ] o
cial com
pany) :

ini imi 2 Manager may be | Tax transpar
i';ﬁiérécjz N?nrtilr: ) li:(lil f;::::? sha{choldi; o: ency
lectif and sev- not; Tﬂ- o
(general eral natura o g
partner- pe
o imi 3! Manager may be | Corporale tax
Société a EUR 1 le[l}t;d to o el (33‘323):’[
23552 ' amount of !'llt;:l;llu;l::o: pro
limiree the contri-
(SARL) bution
(limited
liability
com-
Pany)
imited liability compaoy (SARL uniperson-

ietor | ié1d par actions

1. Sharcholder only in the case of a sole m joint stock company (soc
nelle, or EURL) or of a simplified sole-0 . of 3 per cent. There isa
simplifize unipersonnelles, or SASU). ibly temporary increasé

. Since 1995, his tax has undergone an L. RLs
system of tax transparency for fami
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= N
Corporate | Minimum | Exposure | Minimum Management | Corporare
Form Capital of Share- Number Tax Regime
holders of Share-
holders
: T R
Société EUR Limited to 7 Board of direc- ‘orporate tax
anonyme 37,000 the tors and chair (33.33% of
($4) (ordinary | amount of (Conseil profits)
(Joint case) or | the contri- d"administration
stock EUR butian el président) or
com- 275.000 directorate  and
pany) O R supervisory
Rulyat, board (directoire
Pl et conseil de sur-
0} veillance)
Sociéré EUR Limited 1o 2} President may | Corporate tax
par  ac- 37,000 the be shareholder (33.33% of
“;’\"{ s amount of or not; may be a profits)
-;’s:f; ; N the contri- natural or legal
{simpli- bution person
fied joint
stock
com-
pany)
3

Shareholder only in the case of

nelle ar EURL) or of a simplified sole

sonplifide wnipersonnelles. or SASU).

a sole pry

prictor limited hability company (SARL uniperson-
“owner joint stock company (société par actions

Companny Lerw )

Annex 2

Organization Scheme of the Joint Stock Company (société anonyme)

Mixed Structure

Centralized Structure

Decentralized Structure

s Direciorate
ChawrmanCEO Chairman 0 Dt
(Préstdent. directene (Président) (Directeur
general) énéral)

I T T I

Superisory board

Board of directors (Consetl

Board of directors S
d admintstration) (Cone;
(Conseil " ,
o ‘adminmistration) suriaiflum r
ik 1 2

GENERAL ASSEMBLY (ASSEMBLEE GENERALE)
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